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Ontario 


ONTARIO  LAW  REFORM  COMMISSION 


Sixteenth  Floor, 
1 8  King  Street  East, 
Toronto,  Ontario, 
M5C   1C5 


To     The  Honourable  R.  Roy  McMurtry,  Q.C., 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2(l)(a)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  the  Commission  initiated  a  study  concern- 
ing the  Law  of  Property.  One  section  of  that  study  was  devoted  to  the  law 
governing  the  relation  of  landlord  and  tenant.  In  view  of  the  urgency  of 
the  problems  respecting  residential  tenancies,  an  Interim  Report  was  sub- 
mitted dealing  with  those  areas  of  most  critical  social  concern.  The  recom- 
mendations contained  in  the  Interim  Report  formed  the  basis  of  reform 
legislation  found  in  Part  IV  of  The  Landlord  and  Tenant  Act  which  came 
into  force  on  January  1,  1970. 

The  Commission  has  continued  its  work  of  reviewing  the  law  applic- 
able to  non-residential  tenancies,  and  those  aspects  of  the  law  affecting 
residential  tenancies  not  covered  in  the  Interim  Report.  With  regard  to  the 
latter  we  have  given  anxious  and  careful  consideration  to  the  desirability 
and  feasibility  of  developing,  and  recommending  for  adoption,  a  standard 
form  tenancy  agreement  for  residential  tenancies. 

The  Commission  has  completed  the  review  and  now  submits  the  final 
report. 


[ix] 


INTRODUCTION 

AIMS  AND  SCOPE  OF  THE  REPORT 


In  1968  the  Commission  submitted  a  Report  entitled  Interim  Report 
on  Landlord  and  Tenant  Law  Applicable  to  Residential  Tenancies,^  which 
contained  a  series  of  recommendations  aimed  at  achieving  a  fairer  balance 
of  rights  and  obHgations  between  landlords  and  tenants  of  residential 
premises.  The  concern  of  the  Commission  was  to  redress  the  imbalance 
which  existed  in  the  law  in  favour  of  landlords,  an  imbalance  resulting 
from  the  law's  preoccupation  with  rigid  property  principles  of  feudal  origin 
and  the  failure  of  the  common  law  of  landlord  and  tenant  over  the 
centuries  to  develop  a  legal  philosophy  based  on  a  theory  of  vital  interests. 

Part  IV  of  The  Landlord  and  Tenant  Act,  applicable  to  residential 
tenancies,  was  enacted  in  1969,-  implementing  most  of  the  recommenda- 
tions contained  in  the  Interim  Report.  The  legislation  created  certain  rights 
considered  as  being  vital  to  tenants,  such  as  the  right  to  rent  premises 
which  would  be  maintained  by  the  landlord  in  a  good  state  of  repair,  the 
right  to  privacy,  and  the  right  to  have  questions  relating  to  the  recovery  of 
possession  adjudicated  by  a  judge  in  the  first  instance.  Certain  obligations 
were  also  imposed  upon  tenants,  such  as  the  requirement  to  maintain  the 
rented  premises  in  a  state  of  ordinary  cleanliness.  In  1972  the  Commission 
submitted  a  further  Report^  dealing  with  certain  questions  which  had  arisen 
out  of  the  administration  of  Part  IV  of  the  Act,  which  in  turn  led  to 
further  amendments  being  made  to  The  Landlord  and  Tenant  Act."^ 

Most  chapters  of  this  third  Report  deal  with  areas  of  landlord  and 
tenant  law  which  were  not  dealt  with  in  the  Interim  Report,  while  the 
remainder  revisit  those  areas  of  the  law  in  which  there  is  a  need  for  further 
reform.  The  Report  is  composed  of  four  Parts. 

Part  I  is  concerned  with  certain  aspects  of  the  law  of  landlord  and 
tenant  applicable  to  tenancies  of  both  residential  and  non-residential 
premises.  Some  of  the  subjects  dealt  with  in  this  Part,  while  of  a  largely 
technical  nature  and  thus  possibly  of  more  immediate  concern  to  lawyers 
than  to  landlords  and  tenants,  cannot  be  ignored  if  landlord  and  tenant  law 
is  to  be  made  more  relevant  to  contemporary  social  and  economic  needs. 
These  subjects  create  the  substantive  framework  within  which  tenancy 
agreements  operate.  They  include:  the  nature  of  the  landlord  and  tenant 
relation;  the  formal  requirements  of  tenancy  agreements;  the  law  relating 
to  the  running  of  covenants;  the  effect  of  merger  or  surrender  of  the  rever- 
sion; attornment;  waiver;  obligation  to  show  title;  defective  tenancy  agree- 
ments; the  renewal  of  tenancy  agreements  on  behalf  of  persons  outside 
Ontario;  the  rights  of  the  parties  upon  a  tenant's  insolvency;  fixtures;  the 
covenant  for  quiet  enjoyment;  termination  of  the  tenancy  of  a  disruptive 


1  Hereinafter  referred  to  as  the  Interim  Report. 

2S.O.  1968-69,  c.  58. 

^Report  on  Review  of  Part  IV,  The  Landlord  and  Tenant  Act  (1972). 

4S.O.  1972,  c.  123. 

[1] 


tenant;  relief  from  the  operation  of  restrictive  covenants;  the  obligation  to 
repair;  abandoned  chattels;  The  Short  Forms  of  Leases  Act;  the  inde- 
pendence of  covenants  in  a  tenancy  agreement;  tenants'  rights  prior  to 
possession;  mitigation  of  damages;  covenants  relating  to  things  in  being 
and  things  not  in  being;  the  obligation  to  deliver  a  copy  of  the  tenancy 
agreement;  and  the  termination  of  tenancies. 

Part  II  of  the  Report  is  concerned  with  an  examination  of  certain 
aspects  of  the  law  relating  specifically  to  non-residential  tenancies.  In  the 
Interim  Report  we  indicated  that  in  some  important  aspects  residential  and 
commercial  tenancies  require  different  treatment  and  that  commercial 
tenancies  should  be  the  subject  of  a  separate  examination.  For  this  reason, 
the  Interim  Report  was  confined  to  an  examination  of  the  legal,  social  and 
economic  factors  affecting  residential  tenancies  only  and  we  did  not 
attempt  in  that  Report  to  draw  any  conclusions  or  make  any  recommenda- 
tions with  respect  to  non-residential  tenancies.  In  Part  II  of  this  Report 
consideration  is  given  to  certain  subjects  dealt  with  in  the  Interim  Report, 
such  as  the  law  of  distress,  security  deposits  and  so  on,  in  relation  to  non- 
residential tenancies  and  in  the  context  of  the  legal,  social  and  economic 
factors  affecting  such  tenancies.  In  formulating  our  recommendations  on 
these  subjects  we  were  aided  substantially  by  what  was  learned  as  a  result 
of  communications  made  on  behalf  of  the  Commission  with  landlords  and 
tenants  of  commercial  and  industrial  premises,  as  well  as  with  various 
government  officials  and  others  associated  with  agricultural  tenancies. 

For  reasons  which  will  be  given  later,  the  recommendations  contained 
in  Part  II  are  not  confined  to  commercial  and  industrial  tenancies  but  are 
referable  to  all  tenancies  except  residential  tenancies.  Thus  they  are 
intended  to  apply  to  tenancies  of  land  used  for  agricultural  purposes. 

Part  III  of  the  Report  is  concerned  with  the  question  of  a  standard 
form  tenancy  agreement  for  use  in  the  case  of  residential  tenancies.  The 
Commission  has  decided  to  recommend  the  adoption  of  a  standard  form 
tenancy  agreement,  as  well  as  the  adoption  of  supplementary  material  to  be 
attached  to  this  agreement.  The  reasons  for  this  decision,  including  a 
specific  form  of  tenancy  agreement  and  of  supplementary  material,  are 
contained  in  this  Part. 

Part  IV  of  the  Report  contains  a  summary  of  recommendations  and 
conclusion. 

The  recommendations  contained  in  this  Report  would,  if  adopted, 
require  substantial  amendments  to  the  provisions  of  The  Landlord  and 
Tenant  Act.  While  the  Report  does  contain  some  suggestions  for  draft 
legislation,  it  is  recognized  that  considerable  work  remains  to  be  done  if 
the  Commission's  recommendations  are  to  be  translated  into  legislative 
form.  Legislative  amendment  in  the  area  of  landlord  and  tenant  law  is 
complicated  by  the  fact  that  occasionally  statutory  provisions  must  be  used 
which  can  be  understood  only  in  terms  of  the  outmoded  common  law  rules 
which  they  are  intended  to  supersede.  While  this  docs  not  constitute  an 
excuse  for  retaining  archaic  draftsmanship,  it  does  suggest  that  the  com- 
monly held  view,  that  the  recasting  into  contemporary  English  of  the 
language  of  The  Landlord  and  Tenant  Act  will  resolve  the  problems 
inherent  in  landlord  and  tenant  relations,  is  open  to  question.  The  sub- 
stantive requirements  of  landlord  and  tenant  legislation  must  be  of  primary 


importance.  Simplification  of  statutory  language,  while  superficially  attrac- 
tive, must  be  approached  with  caution;  otherwise  remedial  legislation  may 
not  fulfill  its  purpose  and  effective  change  may  be  inadvertently  subverted.^ 

In  addition  to  the  substantive  legislative  changes  which  would  be 
required  if  our  recommendations  are  implemented,  it  is  suggested  that  some 
restructuring  of  The  Landlord  and  Tenant  Act  may  also  be  desirable.  Any 
final  determination  of  this  matter  is  best  left  to  those  responsible  for 
drafting  the  legislative  changes,  this  question  of  form  being  complicated 
somewhat  by  the  prohibition  against  the  contracting  out  by  the  parties 
to  residential  tenancies  of  certain,  but  not  all,  statutory  provisions  affecting 
them  and  by  the  general  lack  of  such  a  prohibition  so  far  as  parties  to 
non-residential  tenancies  arc  concerned.  Ideally,  however,  we  envisage  that 
Part  I  of  the  Act  would  contain,  as  it  does  now,  general  provisions 
applicable  to  all  types  of  tenancies,  that  is,  provisions  relating  to  some, 
but  not  necessarily  all,  of  those  matters  which  are  discussed  in  Part  I  of 
this  Report.  Part  II  would  contain  provisions  specifically  applicable  to  non- 
residential tenancies,  some  of  which  are  at  the  present  time  contained  in 
Part  I  of  the  Act  and  some  of  which  are  contained  in  Parts  II  and  III  of 
the  Act.^'  Part  III  of  the  Act  would  contain  provisions  specifically  applicable 
to  residential  tenancies,  as  is  the  case  at  the  present  time  with  respect  to 
Part  IV  of  the  Act.  It  is  our  view  that  in  this  manner  a  more  orderly  and 
comprehensible  legislative  scheme  would  be  created. 

Finally,  it  should  be  noted  that  the  statute  law  concerning  landlord 
and  tenant  matters  has  undergone  a  substantial  alteration  in  at  least  two 
important  areas,  and  that  this  legislative  action  has  occurred  while  the  text 
of  this  Report  was  in  its  final  stage.  Bills  20  and  26^  have  recently  been 
introduced  into  the  Legislative  Assembly  and  Bill  26,  providing,  in  part, 
for  security  of  tenure,^  will  clearly  affect  the  recommendations  concerning 
the  termination  of  tenancies  made  in  Chapter  XXV  of  the  Report.  Suffice 
it  to  say  that  the  proposals  made  throughout  this  Report  continue  to 
represent  the  views  of  the  Commission;  we  merely  wish  to  acknowledge 
here  that  we  are  not  unaware  of  the  radical  change  in  the  legal  landscape, 


^See  Chapter  I,  "The  Nature  of  the  Landlord  and  Tenant  Relation",  infra. 

^At  the  present  time,  Part  II  of  the  Act  contains  provisions  governing  the  adjudi- 
cation of  disputes  concerning  the  right  of  distress.  We  recommend  in  the  chapter 
on  distress  that  these  provisions,  rather  than  appearing  separately,  be  placed 
with  the  other  distress  provisions  and  with  any  other  provisions  affecting  non- 
residential tenancies.  Part  III  of  the  Act  contains  provisions  governing  the  termi- 
nation of  non-residential  tenancies,  which  we  recommend  in  Chapter  XXV, 
infra,  be  repealed. 

■^Bill  20,  which  received  First  Reading  on  November  6,  1975,  introduced  The 
Residential  Premises  Rent  Review  Act,  1975,  and  Bill  26,  which  received  First 
Reading  on  November  14,  1975,  and  which  is  complementary  to  Bill  20, 
introduced  The  Landlord  and  Tenant  Amendment  Act,  1975. 

*^According  to  the  Explanatory  Notes  which  preface  Bill  26,  the  principal  features 
of  the  Bill  are: 

(1)  the  extension  of  the  provisions  of  Part  IV  of  the  Act,  governing  residential 
tenancies,  to  mobile  homes  situate  within  mobile  home  parks; 

(2)  the  affording  of  security  of  tenure  to  tenants  of  residential  premises; 

(3)  the  restructuring  of  certain  provisions  of  Part  IV  of  the  Act  to  clarify  the 
rights  of  both  landlords  and  tenants,  and  to  expedite  the  procedures  leading 
to  the  appropriate  remedy  where  either  party  has  breached  the  provisions 
of  Part  IV  of  the  Act;  and 

(4)  the  requiring  that  a  landlord  give  at  least  ninety  days'  notice  of  a  proposed 
rent  increase. 


and  that  the  new  legislation  has  vitally  affected  the  nature  and  extent  of 
further  reforms  in  those  areas  where  this  Report  and  Bills  20  and  26 
overlap. 

RECOMMENDATIONS 

Structure  of  The  Landlord  and  Tenant  Act 

Consideration  should  be  given  to  restructuring  The  Landlord  and 
Tenant  Act  so  as  to  create  a  more  orderly  and  comprehensible  scheme  of 
legislation.  One  part  of  the  Act  might  contain  general  provisions  applicable 
to  all  types  of  tenancies,  another  part  might  contain  provisions  specifically 
applicable  to  non-residential  tenancies,  and  a  third  part  might  contain 
provisions  specifically  applicable  to  residential  tenancies. 


PART  I 

LANDLORD  AND  TENANT  LAW 
APPLICABLE  TO  ALL  TENANCIES 


CHAPTER  I 


THE  NATURE  OF  THE  LANDLORD 
AND  TENANT  RELATION 


In  order  for  the  relation  of  landlord  and  tenant  to  exist  at  common 
law,  it  is  necessary  that  there  be  a  lord  of  the  feud  or  an  owner  of  the 
reversion,  the  reversion  being  that  estate  in  land  which  remains  vested  in 
the  landlord  during  the  continuance  of  the  term  granted  to  the  tenant.  A 
reversion  may  arise  by  estoppel;  that  is,  a  person  who  has  no  title  to  or 
interest  in  land  might  enter  into  an  otherwise  valid  tenancy  agreement.  The 
tenant  in  possession  is  estopped  from  disputing  the  landlord's  title  and  the 
landlord  is  estopped  from  repudiating  a  tenancy  agreement  under  which 
he  has  given  possession  or  from  repudiating  any  tenancy  he  has  acknowl- 
edged. 

Pursuant  to  section  3  of  The  Landlord  and  Tenant  Act,  the  relation 
of  landlord  and  tenant  can  be  validly  created  in  Ontario  between  a  tenant 
and  a  landlord  who  has  no  reversion  at  common  law.  The  section  provides: 

The  relation  of  landlord  and  tenant  does  not  depend  on  tenure, 
and  a  reversion  in  the  lessor  is  not  necessary  in  order  to  create  the 
relation  of  landlord  and  tenant,  or  to  make  applicable  the  incidents 
by  law  belonging  to  that  relation;  nor  is  it  necessary,  in  order  to  give 
a  landlord  the  right  of  distress,  that  there  is  an  agreement  for  that 
purpose  between  the  parties. 

Section  3,  the  provisions  of  which  do  not  appear  in  the  legislation  of 
any  of  the  other  provinces  in  Canada,^  was  first  enacted  in  1895-  and  was 
copied  from  Deasey's  Act,  which  applied  only  to  Ireland.  The  section  has 
been  held  to  mean  that  a  "man  can  be  tenant  although  he  does  not  hold 
from  the  landlord",  so  that  he  can  be  "at  one  and  the  same  time  holder  in 
fee  simple  and  tenant  to  the  landlord".-^  In  a  recent  case  involving  the 
expropriation  of  property  which  had  been  leased  to  various  tenants,  the 
principle  expressed  in  section  3  was  referred  to  as  supporting  the  conten- 
tion that  the  relation  of  landlord  and  tenant  continued  to  exist  for  a  time 
between  the  former  owner  of  the  expropriated  property  and  one  of  his 
tenants,  notwithstanding  the  expropriation.'^ 


^Legislation  does  exist,  however,  in  some  of  the  provinces,  providing  that  an 
attornment  clause  in  a  mortgage  may  create  the  relation  of  landlord  and  tenant. 
See,  for  example,  the  Manitoba  Landlord  and  Tenant  Act,  R.S.M.  1970,  c.  L70, 
s.  54. 

2S.O.  1895,  c.  26,  s.  4. 

^Kennedy  v.  Agricidtiiral  Development  Board  (1926),  59  O.L.R.  374,  at  378, 
[1926]  4  D.L.R.  717,  at  721,  per  Rose,  J. 

"^Rosenblood  et  al.  v.  Plastic  &  Allied  Building  Products  Ltd.  et  al.,  [1970] 
1  O.R.  611,  9  D.L.R.  (3d)  123  (C.A.).  Since,  however,  it  was  held  that  during 
the  time  for  which  the  claim  for  rent  was  made  the  defendant  was  no  longer  a 
tenant  of  the  former  owner,  the  reference  presumably  was  obiter. 
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The  intention  of  Dcasey's  Act  was  apparently  to  treat  the  tenancy 
agreement  as  an  ordinary  contract  and  not  as  a  conveyance,  the  opening 
words  of  the  section  as  it  appeared  in  that  Act  being:  "The  relation  of 
landlord  and  tenant  shall  be  deemed  to  be  founded  on  the  express  or 
implied  contract  of  the  parties.  .  .  ."  These  words  do  not  appear  in  section 
3  of  the  Ontario  Act,  and  their  omission  would  appear  to  give  the  Ontario 
section  a  more  limited  meaning. 

However,  it  should  be  noted  that  the  rationale  behind  many  of  the 
recommendations  made  in  this  Report,  and  in  the  Interim  Report  as 
reflected  in  the  enactment  of  Part  IV  of  The  Landlord  and  Tenant  Act,  is 
to  lessen  the  subordination  of  contract  principles  to  the  conveyancing  and 
property  rules  in  landlord  and  tenant  law.  In  this  manner,  where  contract 
principles  are  thought  to  be  more  appropriate  the  rights  of  the  parties  may 
be  determined  more  realistically  than  if  they  are  determined  solely  on  the 
basis  that  an  "estate  in  land"  has  been  conveyed.  Accordingly,  such  con- 
tract law  principles  as  frustration  of  contract,  interdependence  of  covenants 
and  mitigation  of  damages,  hitherto  inapplicable  in  the  context  of  landlord 
and  tenant  relations,  have  now  been  enshrined  in  the  Act  in  sections  88, 
89  and  92,  respectively.^ 

As  we  indicate  throughout  this  Report,  our  main  concern  is  to  recom- 
mend the  reform  of  the  law  of  landlord  and  tenant  so  that  it  accords  with 
the  particular  requirements  and  ordinary  expectations  of  parties  entering 
into  a  binding  agreement  for  the  possession  of  premises.  The  principles  to 
which  the  Commission  subscribes  may  or  may  not  be  founded  ultimately 
upon  the  bedrock  of  property  law;  it  is,  in  our  opinion,  of  no  substantial 
import,  since  we  are  concerned  that  the  Act  establishes  an  equitable  and 
workable  legal  regime  for  landlords  and  tenants  in  language  which  is  as 
legally  unambiguous,  and  yet  as  understandable,  as  possible.  Therefore, 
while  we  recommend  that  the  word  "distress"  should  be  abandoned  in 
favour  of  "rent  execution",  at  this  juncture  we  do  not  recommend  the 
outright  repeal  of  section  3  and  the  wholesale  endorsement  of  a  purely,  and 


^The  case  law  also  manifests  a  willingness  on  the  part  of  certain  judges  to 
characterize  the  tenancy  agreement  as  an  ordinary  contract  as  well  as  a  con- 
veyance. In  Highway  Properties  Ltd.  v.  Kelly,  Douglas  and  Co.  Ltd.,  [1971] 
S.C.R.  562,  (1971),'  17  D.L.R.  (3d)  710,  the  court  dealt  with  the  proposition 
that  where  a  tenant  repudiated  the  tenancy  agreement  and  abandoned  the 
premises,  and  where  the  landlord  subsequently  elected  to  treat  the  tenancy  as 
being  at  an  end,  the  obligation  to  pay  rent  ceased  and  any  claim  for  damages 
could  not  include  rent  for  what  would  otherwise  have  been  the  balance  of  the 
term.  Laskin,  J.  (as  he  then  was)  rejected  this  principle  and  held  that  the 
damages  recoverable  could  include  the  loss  of  the  benefit  of  the  tenancy  agree- 
ment over  what  otherwise  would  have  been  the  unexpired  term.  At  [1971] 
S.C.R.  573,  (1971)  17  D.L.R.  (3d)  718,  he  said: 

Since  rent  was  regarded,  at  common  law,  as  issuing  out  of  the  land,  it 
would  be  logical  to  conclude  that  it  ceased  if  the  estate  in  land  ceased.  But 
I  do  not  think  that  it  must  follow  that  an  election  to  terminate  the  estate 
as  a  result  of  the  repudiation  of  a  lease  should  inevitably  mean  an  end 
to  all  covenants  therein  to  the  point  of  denying  prospective  remedial  relief 
in  damages. 
And  at  [1971]  S.C.R.  576,  (1971)  17  D.L.R.  (3d)  721  he  stated: 

It  is  no  longer  sensible  to  pretend  that  a  commercial  lease  ...  is  simply 
a  conveyance  and  not  also  a  contract.  It  is  equally  untenable  to  persist  in 
denying  resort  to  the  full  armoury  of  remedies  ordinarily  available  to  re- 
dress repudiation  of  covenants,  merely  because  the  covenants  may  be 
associated  with  an  estate  in  land. 


exclusively,  contractual  landlord  and  tenant  relationship,  whereby  the 
whole  of  the  law  of  contract  will  of  necessity  apply.  Suffice  it  to  say  that 
both  the  recommendations  made  and  the  specific  legislation  suggested  in 
this  Report  derive  from  a  desire  to  reform  the  tenets  of  landlord  and 
tenant  law  where  necessary.  Such  reform  must  be  undertaken  after  an 
assessment  of  the  substantive  merits  of  each  tenet,  whatever  its  particular 
legal  basis  or  historical  antecedents. 

In  the  past  we  have  taken,  and  we  are  still  committed  to,  a  selective 
approach  to  any  transition  landlord  and  tenant  law  might  make  from  prop- 
erty to  contract,  for  while  not  all  property  rules  remain  relevant  in  the 
twentieth  century,  not  all  contract  rules  ought  to  be  imported  into  landlord 
and  tenant  law.  To  the  greatest  extent  possible,  landlords,  tenants  and  their 
legal  and  lay  advisors  should  be  able  to  seek  comprehensive  and  compre- 
hensible guidance  in  the  Act,  and  it  ought  not  to  affect  their  particular 
course  of  action  that  the  concepts  of  derogation  from  grant  or  of  surrender, 
or  the  right-  of  distress,  for  example,  have  property  law,  and  not  contract 
law,  roots. 

However,  we  are  not  unaware  that  many  property  law  principles  and 
concepts  are  complex,  archaic  in  language  and  do  not  expressly  form  part 
of  the  Act  itself;  accordingly,  wherever  feasible,  we  do  recommend  in 
various  chapters  of  this  Report  a  simplification  and  codification  of  existing 
law  so  that  the  basis  of  the  landlord  and  tenant  relationship  will  be  that 
much  more  firmly  established  and  understandable.  On  the  other  hand,  it 
must  be  recognized  that  the  entire  body  of  landlord  and  tenant  case  law, 
which  has  been  and  is  constantly  accumulating,  cannot  always  be  easily 
reduced  into  a  neat  statutory  package.  The  Commission  must  therefore 
consider  the  matter  of  simplification  and  codification  in  this  light. 

Bearing  these  considerations  in  mind,  the  Commission  wishes  to  make 
several  recommendations  concerning  nomenclature,  for  it  is  more  often 
than  not  the  archaic  medieval  terminology  which  serves  to  obscure  the 
applicable  rule  or  principle  and  which  therefore  becomes  the  object  of  both 
legal  and  non-legal  criticism. 

The  Commission  recommends  that,  wherever  possible,  the  terminology 
used  throughout  The  Landlord  and  Tenant  Act  and  the  other  statutes  in 
Ontario  should  be  uniform.  To  this  end,  the  Commission  recommends  that 
in  The  Landlord  and  Tenant  Act,  and  in  these  other  Acts,  the  term  "lease" 
should  be  discarded  in  favour  of  the  term  "tenancy  agreement".  The  term 
"tenancy  agreement"  should  be  defined  in  section  1  of  The  Landlord  and 
Tenant  Act  to  include  both  residential  and  non-residential  premises.  The 
following  definition  is  suggested: 

"tenancy  agreement"  means  a  written,  oral  or  implied  agreement  be- 
tween a  landlord  and  a  tenant  for  the  possession  of  premises. 

As  a  result  of  this  recommendation,  section  81(b),  which  defines  "tenancy 
agreement"  to  mean  an  agreement  for  possession  of  residential  premises 
alone,  should  be  repealed,  and  it  should  be  made  explicit  in  section  82 
that  the  provisions  of  Part  IV  apply  to  residential  tenancy  agreements  and 
to  tenancies  of  residential  premises. 

The  Commission  recommends  further  that  the  terms  "lessor",  "lessee", 
"sub-lessor"  (or  "under-lessor"),  "sub-lessee"  (-or  "under-lessee"),  "sub- 
lease", "demise"  and  "demised  premises"  should  be  replaced  in  the  Act  by 
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the  terms  "landlord",  "tenant",  "sub-landlord",  "sub-tenant",  "sub-tenancy 
agreement",  "tenancy  agreement"  and  "rented  premises",  respectively,  al- 
though it  is  recognized  that  definitional  sections  will  be  necessary  to  render 
the  suggested  terms  more  comprehensive  and  to  remove  any  doubt  as  to 
their  full  meaning.*' 

Finally,  it  should  be  noted  that  the  Act  contains  many  other  terms  or 
phrases  which  are  derived  from  the  ones  considered  above."  While  the 
Commission  does  not  intend  to  review  each  and  every  such  term  or  phrase, 
it  recognizes  that  some  of  them  should  logically  be  amended,  given  the 
nature  of  the  recommendations  set  out  above,  while  others,  which  already 
form  part  of  the  common  and  accepted  language  of  most  landlords  and 
tenants,  are  perhaps  not  in  need  of  any  rectification  at  all.  The  policy  of 
the  Commission  is,  in  part,  to  modernize  and  simplify  the  statutory  language 
wherever  possible,  without  sacrificing  legal  clarity  in  the  process.  There- 
fore, the  Commission  recommends  that  the  terms  and  phrases  not  subject 
to  the  earlier  recommendations  should  be  scrutinized  and  reviewed  with 
this  general  policy  consideration  in  mind,  and  that  the  changes,  if  any, 
should  be  made  accordingly. 

RECOMMENDATIONS 

The  Nature  of  the  Landlord  and  Tenant  Relation 

(1)  Section  3  ought  not  to  be  repealed,  but  the  word  "distress" 
should  be  abandoned  in  favour  of  "rent  execution". 

(2)  Wherever  possible,  the  terminology  used  throughout  The  Land- 
lord and  Tenant  Act  and  the  other  statutes  in  Ontario  should  be 
uniform.  To  this  end,  the  Commission  makes  the  following 
recommendations : 

(a)  in  The  Landlord  and  Tenant  Act  and  in  these  other  Acts, 
the  term  "lease"  should  be  discarded  in  favour  of  the  term 
"tenancy  agreement"; 

(b)  the  term  "tenancy  agreement"  should  be  defined  in  section 
1  of  The  Landlord  and  Tenant  Act  to  refer  to  both  resi- 
dential and  non-residential  premises.  The  following  defini- 
tion is  suggested: 

"tenancy  agreement"  means  a  written,  oral  or  implied 
agreement  between  a  landlord  and  a  tenant  for  the 
possession  of  premises; 

(c)  section  81(b)  should  be  repealed,  and  it  should  be  made 
explicit  in  section  82  that  the  provisions  of  Part  IV  apply 
solely  to  residential  tenancy  agreements  and  to  tenancies  of 
residential  premises; 

(d)  the  terms  "lessor",  "leesee",  "sub-lessor"  (or  "under- 
lessor"),    "sub-lessee"    (or    "under-lessee"),    "sub-lease", 


^Therefore  section  1(e),  for  example,  which  provides  that  a  "tenant"  includes 
"lessee,  occupant,  sub-tenant,  under-tenant,  and  his  and  their  assigns  and  legal 
representatives",  will  still  be  a  necessary  part  of  the  Act;  but  all  non-definitional 
provisions  should  use  the  term  "tenant"  rather  than  "lessee". 

■^In  section  6,  for  example,  the  term  "land  leased"  is  used. 
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"demise"  and  "demised  premises"  should  be  replaced  in  the 
Act  by  the  terms  "landlord",  "tenant",  "sub-landlord", 
"sub-tenant",  "sub-tenancy  agreement",  "tenancy  agree- 
ment" and  "rented  premises",  respectively,  although  it  is 
recognized  that  definitional  sections  will  be  necessary  to 
render  the  suggested  terms  more  comprehensible  and  to 
remove  any  doubt  as  to  their  full  meaning;  and 

(e)  other  terms  and  phrases,  which  are  derived  from  the  ones 
considered  above,  may  or  may  not  be  in  need  of  rectifica- 
tion, given  the  rationale  behind  the  recommendations  made 
in  this  chapter;  these  terms  and  phrases  should  be 
scrutinized  and  reviewed  with  a  view  to  their  modernization 
and  simplification,  wherever  possible  and  necessary,  without 
however  sacrificing  their  legal  clarity  in  the  process. 


CHAPTER  II 

FORMALITIES  OF  TENANCY  AGREEMENTS 


A  large  part  of  this  Report  is  concerned  with  an  examination  of  the 
various  rights  and  obligations  flowing  from  a  valid  tenancy  agreement.  It 
is  appropriate,  therefore,  to  consider  first  the  formal  requirements  for  the 
validity  of  a  tenancy  agreement.  The  statutory  provisions  governing  these 
requirements  are  contained  in  The  Statute  of  Frauds^  and  in  section  9  of 
The  Conveyancing  and  Law  of  Property  Actr 

Sections  1  to  4  of  The  Statute  of  Frauds  provide  as  follows: 

1. — (1)  Every  estate  or  interest  of  freehold  and  every  uncertain 
interest  of,  in,  to  or  out  of  any  messuages,  lands,  tenements  or 
hereditaments  shall  be  made  or  created  by  a  writing  signed  by  the 
parties  making  or  creating  the  same,  or  their  agents  thereunto  lawfully 
authorized  in  writing,  and,  if  not  so  made  or  created,  has  the  force 
and  effect  of  an  estate  at  will  only,  and  shall  not  be  deemed  or  taken 
to  have  any  other  or  greater  force  or  effect. 

(2)  All  leases  and  terms  of  years  of  any  messuages,  lands, 
tenements  or  hereditaments  are  void  unless  made  by  deed. 

2.  Subject  to  section  9  of  The  Conveyancing  and  Law  of  Prop- 
erty Act,  no  lease,  estate  or  interest,  either  of  freehold  or  term  of 
years,  or  any  uncertain  interest  of,  in,  to  or  out  of  any  messuages, 
lands,  tenements  or  hereditaments  shall  be  assigned,  granted  or  sur- 
rendered unless  it  be  by  deed  or  note  in  writing  signed  by  the  party 
so  assigning,  granting,  or  surrendering  the  same,  or  his  agent  there- 
unto lawfully  authorized  by  writing  or  by  act  or  operation  of  law. 

3.  Sections  1  and  2  do  not  apply  to  a  lease,  or  an  agreement  for 
a  lease,  not  exceeding  the  term  of  three  years  from  the  making  thereof, 
the  rent  upon  which,  reserved  to  the  landlord  during  such  term, 
amounts  to  at  least  two-thirds  of  the  full  improved  value  of  the  thing 
demised. 

4.  No  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise  to  answer  damages  out  of 
his  own  estate,  or  whereby  to  charge  any  person  upon  any  special 
promise  to  answer  for  the  debt,  default  or  miscarriage  of  any  other 
person,  or  to  charge  any  person  upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  contract  or  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or  concerning  them,  or 
upon  any  agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  agreement  upon  which 
the  action  is  brought,  or  some  memorandum  or  note  thereof  is  in 
writing  and  signed  by  the  party  to  be  charged  therewith  or  some 
person  thereunto  by  him  lawfully  authorized. 


iR.S.O.  1970,  c.  444. 
2R.S.O.  1970,  c.  85. 


[11] 


12 

Section  9  of  The  Conveyancing  and  Law  of  Property  Act  provides 
further: 

A  partition  of  land,  an  exchange  of  land,  an  assignment  of  a 
chattel  interest  in  land,  and  a  surrender  in  writing  of  land  not  being 
an  interest  that  might  by  law  have  been  created  without  writing,  are 
void  at  law,  unless  made  by  deed. 

This  chapter  is  concerned  with  the  formal  requirements  in  connection 
with  the  creation  of  tenancy  agreements  and  agreements  to  lease,  the 
assignment  of  tenancy  agreements  and  the  surrender  of  tenancy  agreements, 
and  contains  the  recommendations  of  the  Commission  with  respect  to  the 
reform  of  this  part  of  the  law. 


1.      Creation  of  the  Tenancy  Agreement 

(a)   Requirement  of  a  Writing 

At  common  law,  prior  to  the  enactment  in  England  of  the  Statute  of 
Frauds,  1677,  tenancy  agreements  could  arise  by  parol'^  and  there  was  no 
necessity  to  employ  a  deed  or  a  writing.  The  foregoing  statute,  however, 
provided  that  all  tenancy  agreements  created  by  parol  and  not  in  writing 
should  have  the  effect  of  tenancy  agreements  at  will  only,  except  that 
tenancy  agreements  not  exceeding  the  term  of  three  years  at  a  rent  of  at 
least  two-thirds  of  the  full  improved  value  of  the  subject  matter  of  the 
agreement  were  valid  though  made  by  parol.  The  exception  is  continued  in 
the  Ontario  legislation  in  section  3  of  The  Statute  of  Frauds  reproduced 
above,  so  that  at  present  in  Ontario,  parol  tenancy  agreements  are  valid 
where: 

(i)   the  agreement  does  not  exceed  the  term  of  three  years  from  the 
making  thereof;  and 

(ii)   the  rent  reserved  to  the  landlord  amounts  to  at  least  two-thirds 
of  the  full  improved  value  of  the  subject  matter  of  the  agreement. 

In  all  other  cases,  tenancy  agreements  are  required  to  be  by  deed,  as  is 
provided  for  in  section  1(2)  of  The  Statute  of  Frauds."^ 

Section  4  of  The  Statute  of  Frauds  requires  every  agreement  to  lease 
to  be  in  writing,  as  it  is  a  contract  concerning  an  interest  in  land.  However, 
section  3,  as  well  as  exempting  from  the  operation  of  sections  1  and  2 
tenancy  agreements  of  less  than  three  years  at  a  rent  of  at  least  two-thirds 
of  the  full  improved  value  of  the  subject  matter  of  the  agreement,  also 
exempts  agreements  to  lease  in  such  circumstances.  It  seems  to  be  accepted 
that  section  3  qualifies  section  4  as  well,  as  otherwise  the  reference  to 


•"^Prior  to  the  Statute  of  Frauds,  the  word  "parol"  was  taken  to  include,  and  is 
still  sometimes  taken  to  include,  not  only  something  oral  but  also  something 
in  writing  not  under  seal.  In  the  Statute  of  Frauds,  "parol"  was  employed  in  its 
more  modern  sense,  namely  something  oral,  and  it  is  with  this  meaning  that  the 
word  is  used  in  this  Report. 

^Section  1(2)  of  The  Statute  of  Frauds,  an  earlier  version  of  which  appeared 
in  section  9  of  The  Conveyancing  and  Law  of  Property  Act,  is  based  upon  sec- 
tion 3  of  the  English  Real  Property  Act,  1845,  which  provided  that  a  tenancy 
agreement  required  by  law  to  be  in  writing  was  void  unless  made  by  deed. 
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agreements  to  lease  in  section  3  would  be  nullified,  but  the  question  has 
not  been  considered  directly  by  the  courts.^ 

The  Commission  has  given  consideration  to  both  the  requirements 
contained  in  section  3  of  The  Statute  of  Frauds  which  are  necessary  in 
order  for  parol  agreements  to  be  valid.  There  are  no  recorded  English  or 
Canadian  cases  defining  what  is  meant  by  the  words  "two-thirds  of  the 
full  improved  value  of  the  thing  demised"  and  it  seems  to  be  assumed  that 
by  "value"  is  meant  rental  value  rather  than  value  of  the  fee/'  If  the  latter 
meaning  is  taken,  few,  if  any,  tenancy  agreements  could  possibly  meet  the 
requirement.  In  general,  courts  do  not  appear  to  be  concerned  with  the 
requirement  and  seem  to  assume  that  unless  shown  otherwise,  the  premises 
were  rented  at  market  value. '^  It  may  be  noted  that  in  Nova  Scotia,  the 
requirement  is  two-thirds  of  the  annual  value  of  the  land  demised*^  and 
that  in  New  Brunswick  there  is  no  reference  to  rent  at  all.^  In  England, 
section  54(2)  of  the  Law  of  Property  Act,  1925,  which  replaced  the 
earlier  provisions  of  the  Statute  of  Frauds  governing  parol  agreements, 
substitutes  for  the  original  rent  reservation  requirement  a  requirement  that 
the  rent  reserved  be  the  best  rent  reasonably  available. 

The  purpose  of  the  rent  reservation  requirement  appears  to  be  to 
protect  against  fraudulent  or  unconscionable  transactions  by  ensuring  that 
a  certain  amount  of  rent  will  be  received,  a  protection  that  in  our  view  is 
less  necessary  at  the  present  time  than  when  originally  created.  It  is  difficult 
to  see  today  why  the  amount  of  rent  should  be  any  more  in  issue  in  the 
case  of  a  parol  tenancy  agreement  than  in  the  case  of  a  written  tenancy 
agreement.  In  any  event,  in  view  of  the  general  lack  of  concern  on  the  part 
of  the  courts  with  the  requirement,  its  elimination  would  amount  to  no 
more  than  a  recognition  of  existing  practice,  at  least  in  Ontario. 

The  second  requirement  for  a  valid  parol  tenancy  agreement  or 
agreement  to  lease  contained  in  section  3  of  The  Statute  of  Frauds  is  that 
the  tenancy  agreement  must  not  exceed  the  term  of  three  years  "from  the 
making  thereof".  In  Ontario,  the  court  in  Pain  v.  Dixon^^  held  an  option  to 
renew  to  be  relevant  to  the  time  period,  by  finding  void  a  tenancy  agree- 
ment for  one  year,  not  under  seal,  commencing  at  a  future  date  with  an 
option  of  three  more  years.  The  decision  appears  to  be  of  doubtful 
validity,^  ^  and,  in  any  event,  it  is  now  clearly  unsatisfactory.  The  English 


5See,  however,  Manchester  v.  Dixie  Cup  Co.  Ltd.,  [1951]  O.R.  686,  [1952] 
1  D.L.R.  19  (C.A.),  where  there  appears  to  have  been  an  implicit  acceptance 
of  the  argument. 

^Smith  V.  Thomas  (1907),  41  N.S.R.  216  (C.A.).  This  point  has  been  considered 
in  the  United  States,  where  it  has  been  decided  that  the  equivalent  section 
requires  a  rental  equal  to  two-thirds  of  the  rental  value  and  not  two-thirds  the 
value  of  the  fee.  See  37  C.J.S.,  at  pp.  601-602. 

7See  Manchester  v.  Dixie  Cup  Co.  Ltd.,  [1951]  O.R.  686,  [1952]  1  D.L.R. 
19  (C.A.);  Pain  v.  Dixon,  [1923]  3  D.L.R.  1167,  (1922),  52  O.L.R.  347.  But, 
see  also  Carter  v.  Irving  Oil  Company,  [1952]  4  D.L.R.  128  (N.S.S.C),  where 
the  court  held  that  for  lack  of  proof  of  the  prescribed  ratio,  there  was  no  valid 
tenancy  agreement,  but  did  not  define  the  requirement. 

^Statute  of  Frauds,  R.S.N.S.  1967,  c.  290,  s.  2. 

'■'Statute  of  Frauds,  R.S.N.B.  1973,  c.  S-14,  s.  7. 
i'>[1923]  3  D.L.R.  1167,  (1922),  52  O.L.R.  347. 

iiSee  the  English  Court  of  Appeal  decision  in  Hand  v.  Hall  (1877),  2  Ex.  D.  355 
(C.A.). 
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legislation  states  that  the  power  of  the  tenant  to  renew  is  irrelevant  to  a 
consideration  of  whether  the  particular  agreement  falls  within  the  per- 
missible time  period  and  in  our  view  a  similar  provision  is  warranted  in 
Ontario.^- 

The  Commission  has  considered  the  question  of  what  is  a  desirable 
length  of  term  for  a  valid  parol  tenancy  agreement.  Most  American 
statutes  reduce  the  term  for  valid  parol  tenancy  agreements  to  one  year 
and  also  omit  the  words  "from  the  making  thereof",  in  recognition  of  the 
fact  that  in  practice  parol  agreements  rarely  commence  on  the  day  they 
are  made.  The  English  legislation  retains  the  three  year  limitation.  In 
Ontario,  few  tenancies  appear  to  be  created  orally  other  than  tenancies  for 
less  than  one  year  or,  more  often,  tenancies  from  month  to  month.  Parol 
tenancy  agreements  or  agreements  to  lease  for  less  than  one  year  or  from 
month  to  month  occur  frequently,  especially  in  the  residential  sector,  and 
it  is  a  recognition  of  this  reality  that  precludes  a  recommendation,  super- 
ficially attractive  because  of  its  elimination  of  evidentiary  problems,  that 
all  tenancy  agreements  or  agreements  to  lease  be  in  writing  in  order  to  be 
valid  and  enforceable.  In  practice,  little  difficulty  is  usually  encountered 
because  most  parol  agreements  result  in  occupation  being  given  and  rent 
being  paid.  On  the  other  hand,  there  would  appear  to  be  good  reason  to 
discourage  the  making  of  parol  tenancy  agreements  or  agreements  to  lease 
for  a  term  greater  than  one  year. 

We  recommend,  therefore,  that  the  enforceability  of  parol  tenancy 
agreements  or  agreements  to  lease  be  given  formal  statutory  recognition 
where  the  tenancy  agreement  is  for  a  term  of  one  year  or  less, 

(i)  without  any  requirement  as  to  the  reservation  of  rent, 

(ii)  regardless  of  whether  the  tenant  is  given  power  to  extend  the  term 
of  the  agreement,  and 

(iii)  the  term  of  the  tenancy  agreement  to  be  measured  from  the  date 
on  which  the  term  is  to  commence  rather  than  from  the  date  on 
which  the  tenancy  agreement  or  the  agreement  to  lease  is  made. 

We  also  recommend  that  all  statutory  provisions  governing  the  formal 
requirements  of  tenancy  agreements  be  contained  in  The  Landlord  and 
Tenant  Act  and  be  removed  from  The  Statute  of  Frauds. 


(b)   Requirement  of  a  Seal 

At  present,  tenancy  agreements  which  do  not  fall  within  section  3  of 
The  Statute  of  Frauds  are  required  by  section  1(2)  of  that  Act  to  be  by 
deed,  that  is,  a  writing  signed,  sealed  and  delivered  by  the  parties. ^^ 
Agreements  to  lease  are  required  by  section  4  merely  to  be  in  writing, 
signed  by  the  parties  or  persons  authorized  to  sign. 


i2See  section  54(2)  of  the  Law  of  Property  Act,  1925. 

i^It  may  be  noted  that  section  2  of  The  Statute  of  Frauds,  in  addition  to  referring 
to  the  assignment  or  surrender  of  a  tenancy  agreement,  also  refers  to  a  tenancy 
agreement  or  other  interest  being  "granted"  and  sets  out  the  alternative  require- 
ments of  a  deed  or  note  in  writing  signed  by  the  party  granting  the  interest  or 
his  agent  authorized  by  writing.  Traditionally,  this  section  has  been  applied  only 
to  surrenders  and  assignments,  as  it  would  appear  to  conflict  with  subsection  2 
of  section  1. 
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We  arc  of  the  view  that  the  present  requirement  of  a  seal  in  tenancy 
agreements  is  unnecessary.  The  execution  by  the  parties  of  a  written 
tenancy  agreement  is  the  matter  of  primary  significance  in  determining 
their  real  intention  to  enter  into  the  agreement.  Furthermore,  the  failure  to 
affix  a  seal  ought  not  to  give  rise  to  a  technical  defence  by  means  of  which 
the  formal  validity  of  the  tenancy  agreement  may  be  impugned  and  the 
obligations  thereunder  may  be  avoided.  We  recommend,  therefore,  that 
subject  to  the  exception  for  parol  tenancy  agreements  and  agreements  to 
lease  discussed  earlier,  tenancy  agreements  and  agreements  to  lease  should 
be  required  to  be  in  writing,  signed  by  the  persons  creating  them  or  by 
their  agents,  and  that  a  seal  not  be  required.  Seals  will  probably  be 
continued  to  be  affixed  in  a  large  number  of  cases  to  protect  against  a 
claim  of  lack  of  sufficient  consideration  to  support  a  particular  covenant, 
but  should  not  be  necessary  for  purposes  of  formal  validity. 

Where  a  tenancy  agreement  or  agreement  to  lease  is  signed  by  an 
agent  or  agents  of  a  party  or  parties  making  the  same,  the  question  arises 
as  to  whether  the  authorization  of  the  agent  should  be  in  writing.  In  the 
case  of  an  agreement  to  lease,  section  4  of  The  Statute  of  Frauds  is  clear 
that  the  authorization  of  any  agent  need  not  be  in  writing,  but  the  situation 
is  not  clear  with  respect  to  a  tenancy  agreement  itself.  As  has  been  seen, 
section  2  of  The  Statute  of  Frauds  makes  reference  to  the  granting  of  a 
tenancy  agreement  or  interest  in  land  and  requires  the  authorization  of  any 
agent  to  be  in  writing.  It  has  already  been  pointed  out,  however,  that 
traditionally  this  section  has  been  applied  only  to  surrenders  and  assign- 
ments. Section  1(1)  of  The  Statute  of  Frauds  also  requires  the  authoriza- 
tion of  any  agent  to  be  in  writing,  but  the  subsection  docs  not  specifically 
refer  to  tenancy  agreements.  It  is  interesting  to  note  that  prior  to  1913,  the 
subsection  did  in  fact  refer  specifically  to  tenancy  agreements,  but  the 
reference  was  dropped  in  that  year.^^  Whatever  the  present  state  of  the 
law,  it  is  clear  that  many  tenancy  agreements  are  signed  by  agents  who  do 
not  possess  written  authorization,  and  it  would  be  unrealistic  to  expect  the 
average  tenant  to  request  production  of  written  authorization.  It  would  be 
more  appropriate  if  the  usual  rules  applicable  to  the  ascertaining  of 
agency  status  were  to  govern. 

As  we  stated  earlier,  it  is  our  view  that  the  statutory  provisions  govern- 
ing the  formal  requirements  of  tenancy  agreements  should  be  contained  in 
The  Landlord  and  Tenant  Act,  rather  than  in  The  Statute  of  Frauds.  This 
would  entail: 

(i)  the  amendment  of  subsection  1  of  section  1  of  The  Statute  of 
Frauds  so  that  the  subsection  can  in  no  way  be  taken  to  apply  to 
tenancy  agreements; 

(ii)  the  repeal  of  subsection  2  of  section  1  of  The  Statute  of  Frauds; 

(iii)  the  amendment  of  section  2  of  The  Statute  of  Frauds  so  that  it 
does  not  refer  to  tenancy  agreements; 

(iv)  the  repeal  of  section  3  of  The  Statute  of  Frauds;  and 

(v)  the  amendment  of  section  4  of  The  Statute  of  Frauds  so  that  a 
contract  concerning  an  interest  in  land  shall  not  include  an 
agreement  to  lease. 


14S.0.  1913,c.  27,  s.  2(1), 
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It  may  be  noted  that  the  abolition  of  the  requirement  of  a  seal  will 
affect  the  time  period  within  which  an  action  may  be  brought  for  rent. 
The  Limitations  Act^^*  differentiates  between  agreements  and  agreements 
under  seal,  and  provides  that  in  a  personal  action  for  rent  or  on  a  covenant 
the  limitation  period  is  20  years,  but  where  the  tenancy  agreement  is  not 
under  seal  the  limitation  period  is  6  years. ^''  In  the  Commission's  recent 
report  dealing  with  the  limitation  of  actions, ^^  the  distinction  between  a 
deed  and  an  ordinary  contract  is  retained,  but  the  recommendation  is  made 
that  the  limitation  periods  be  reduced  to  10  and  6  years  respectively.^^ 

Inasmuch  as  the  use  of  a  seal  in  tenancy  agreements  is  not  to  be 
precluded,  the  limitation  period  for  such  an  agreement,  in  light  of  the 
recommendations  in  the  above-noted  report,  would  be  10  years;  the 
limitation  period  for  tenancy  agreements  not  under  seal  would  be  6  years. 

It  should  be  stressed  that  in  making  our  recommendations  with 
respect  to  the  formal  requirements  of  tenancy  agreements  we  do  not  intend 
to  affect  the  rules  at  law  and  in  equity  concerning  the  effects  of  a  tenancy 
agreement  which  is  not  made  in  accordance  with  the  required  formalities. 
In  certain  circumstances,  such  an  agreement  may  be  treated  as  an  agree- 
ment to  lease,  and  a  party  may  be  entided  to  call  for  the  execution  of  a 
legal  tenancy  agreement  containing  the  provisions  of  the  void  agreement. 
The  law  in  this  area  is  somewhat  complex  and  need  not  be  examined  here.^^ 

2.      Assignment  of  the  Tenancy  Agreement 

Although  it  is  clear  that  a  reversion  can  only  be  assigned  by  deed,^" 
the  law  in  Ontario  with  respect  to  the  assignment  of  a  tenancy  agreement 
is  not  clear.  Section  2  of  The  Statute  of  Frauds  requires  the  assignment  of 
a  tenancy  agreement  to  be  by  deed  or  note  in  writing  signed  by  the  assign- 
ing party  or  by  his  agent  authorized  in  writing,  unless  the  assignment 
occurs  by  act  or  operation  of  law.  However,  section  2  is  expressly  subject 
to  section  9  of  The  Conveyancing  and  Law  of  Property  Act,  which 
requires  an  assignment  to  be  by  deed.  Section  3  of  The  Statute  of  Frauds 
exempts  from  the  operation  of  section  2  tenancy  agreements  for  less  than 
three  years  with  the  required  rent  reserved.  It  is  not  clear,  however,  whether 
section  9  of  The  Conveyancing  and  Law  of  Property  Act  is  subject  to 
section  3  of  The  Statute  of  Frauds,  although  it  seems  to  be  accepted  that 
it  is  so  subject. 

The  Commission  is  of  the  view  that  the  present  law  in  Ontario  with 
respect  to  the  assignment  of  tenancy  agreements  should  be  clarified.  We  are 
also  of  the  view  that  no  greater  formality  should  be  required  in  the  case  of 
the  assignment  of  leasehold  interests  than  in  the  case  of  their  creation,  and 
that  the  same  standards  should  be  applied  in  both  cases,  as  is  the  case  in 
many  American  jurisdictions.  The  length  of  the  term  of  the  tenancy  agree- 
ment therefore  determines  the  formalities  required  for  an  assignment.  In 
light  of  the  recommendations  made  previously,  a  tenancy  agreement  for  a 


15R.S.O.  1970,  c.  246. 

i<'Section45(l)(a)  and  (g). 

1 '''Ontario  Law  Reform  Commission,  Report  on  Limitation  of  Actions  (1969). 

18/6/W.,  at  p.  68. 

i^See  Cheshire,  Tlie  Modern  Law  of  Real  Property,  (11th  ed.,  1972),  at  pp.  382- 

391. 
^Wrawley  v.  Wade  (1824),  M'Cle.  664,  148  E.R.  278. 
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term  of  one  year  or  less  would  be  capable  of  being  assigned  orally,  whereas 
an  agreement  for  a  longer  term  would  have  to  be  assigned  in  writing.  In 
the  latter  case,  a  seal  would  not  be  required. 

We  recommend,  therefore,  that  the  references  to  the  assignment  of 
leasehold  interests  in  sections  2  and  3  of  The  Statute  of  Frauds  and  in 
section  9  of  The  Conveyancing  and  Law  of  Property  Act  be  removed,  and 
that  provisions  governing  the  formalities  required  in  the  case  of  the  assign- 
ment of  leasehold  interests  be  enacted  in  The  Landlord  and  Tenant  Act. 
The  assignment  of  a  tenancy  agreement  for  a  term  of  more  than  one  year 
should  be  required  to  be  in  writing,  without  the  necessity  of  a  seal,  signed 
by  the  party  so  assigning  or  his  agent.  The  latter's  authorization  should 
not  be  required  to  be  in  writing  so  as  to  affect  the  formal  validity  of  the 
assignment  itself.  If  the  tenancy  agreement  is  for  a  term  of  one  year  or 
less,  a  parol  assignment  should  be  permitted.  The  foregoing  recommenda- 
tions would  not  affect  assignments  occurring  by  act  or  operation  of  law, 
nor,  as  in  the  case  of  the  creation  of  tenancy  agreements,  would  the  Com- 
mission's recommendations  affect  the  legal  and  equitable  rules  applicable 
to  an  assignment  which  does  not  fulfil  the  formal  requirements,  whereby 
the  invalid  assignment  may  be  treated  as  a  contract  to  assign. 

3.      Surrender  of  the  Tenancy  Agreement 

Unless  a  surrender  occurs  by  operation  of  law,  it  is  required  to  be  by 
deed,  subject  to  the  qualifications  and  problems  discussed  with  respect  to 
the  assignment  of  a  tenancy  agreement.  The  relevant  statutory  provisions 
are  sections  2  and  3  of  The  Statute  of  Frauds  and  section  9  of  The 
Conveyancing  and  Law  of  Property  Act.  Surrender  by  operation  of  law  is 
often  used  to  terminate  an  unsatisfactory  landlord-tenant  relationship,  and 
is  evidenced  by  a  vacating  of  the  premises  and  re-entry  by  the  landlord, 
accompanied  by  an  oral  agreement,  return  of  keys,  or  other  similar  acts. 
Surrender  by  operation  of  law,  although  entailing  evidentiary  problems  so 
far  as  proof  is  concerned,  should,  in  the  Commission's  view,  continue  to  be 
recognized;  to  insist  upon  writing  in  all  cases  would  create  too  great  a 
formal  requirement. 

So  far  as  surrender  other  than  by  operation  of  law  is  concerned, 
there  would  appear  to  be  no  more  reason  to  require  a  deed  than  in  the 
case  of  the  creation  of  a  tenancy  agreement.  It  is  recommended,  therefore, 
that  all  surrenders  of  tenancy  agreements  other  than  by  operation  of  law 
should  be  in  writing,  signed  by  the  party  surrendering  the  agreement  or  his 
agent,  without  regard  to  the  length  of  the  term  being  surrendered.  The 
authorization  of  the  agent  should  not  have  to  be  in  writing.  The  necessary 
statutory  provisions  to  this  effect  should  be  enacted  in  The  Landlord  and 
Tenant  Act,  and  all  references  to  the  surrender  of  tenancy  agreements  in 
The  Statute  of  Frauds  and  in  section  9  of  The  Conveyancing  and  Law  of 
Property  Act  should  be  removed. 

RECOMMENDATIONS 

Creation  of  the  Tenancy  Agreement 

The  present  rules  concerning  the  formal  requirements  necessary  for 
the  creation  of  tenancy  agreements  and  agreements  to  lease,  as  contained 
in  The  Statute  of  Frauds,  should  be  changed  as  follows: 
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( 1 )  parol  tenancy  agreements  or  agreements  to  lease  should  be  per- 
mitted where  the  tenancy  agreement  is  for  a  term  of  one  year  or 
less,  rather  than  three  years  as  is  the  case  at  present,  without 
any  requirement  as  to  the  reservation  of  rent  and  regardless  of 
whether  the  tenant  is  given  power  to  extend  the  term  of  the 
tenancy  agreement.  The  term  of  the  tenancy  should  be  measured 
from  the  date  on  which  the  term  is  to  commence  rather  than 
from  the  date  on  which  the  tenancy  agreement  or  the  agreement 
to  lease  is  made;  and 

(2)  the  present  requirement  that  a  tenancy  agreement  be  under  seal 
(except  for  agreements  under  three  years  with  the  required  rent 
reserved)  should  be  abolished.  Subject  to  the  exception  for  parol 
tenancy  agreements  and  agreements  to  lease  in  ( 1 )  above, 
tenancy  agreements  and  agreements  to  lease  should  be  required 
to  be  in  writing,  signed  by  the  persons  creating  them  or  by  their 
agents,  and  the  authorization  of  the  agent  should  not  have  to  be 
in  writing. 

Assignment  of  the  Tenancy  Agreement 

The  present  law  governing  the  formal  requirements  necessary  for  the 
assignment  of  tenancy  agreements,  as  contained  in  The  Statute  of  Frauds 
and  section  9  of  The  Conveyancing  and  Law  of  Property  Act,  should  be 
changed  so  that  the  same  formalities  recommended  for  the  creation  of 
tenancy  agreements  would  apply  in  the  case  of  the  assignment  of  tenancy 
agreements,  without,  however,  aflfecting  assignments  occurring  by  act  or 
operation  of  law. 

Surrender  of  the  Tenancy  Agreement 

The  present  law  governing  the  formal  requirements  necessary  for  the 
surrender  of  tenancy  agreements,  as  contained  in  The  Statute  of  Frauds 
and  section  9  of  The  Conveyancing  and  Law  of  Property  Act,  should  be 
changed  so  that  all  surrenders  of  tenancy  agreements,  other  than  by  opera- 
tion of  law,  should  be  in  writing,  signed  by  the  party  surrendering  the 
agreement  or  his  agent,  without  regard  to  the  length  of  the  term  being 
surrendered,  and  the  authorization  of  the  agent  should  not  have  to  be  in 
writing. 

Formalities  Generally 

The  statutory  provisions  setting  out  the  formal  requirements  govern- 
ing the  creation  of  tenancy  agreements  and  agreements  to  lease,  the  assign- 
ment of  tenancy  agreements  and  the  surrender  of  tenancy  agreements 
should  be  contained  in  The  Landlord  and  Tenant  Act,  and  the  relevant 
provisions  of  The  Statute  of  Frauds  and  section  9  of  The  Conveyancing 
and  Law  of  Property  Act  should  be  rendered  inapplicable  to  tenancy 
agreements.  This  would  entail: 

( 1 )  the  amendment  of  section  1(1)  of  The  Statute  of  Frauds  so  that 
the  subsection  can  in  no  way  be  taken  to  apply  to  tenancy 
agreements; 

(2)  the  repeal  of  section  1  (2)  of  The  Statute  of  Frauds; 

(3)  the  amendment  of  section  2  of  The  Statute  of  Frauds  so  thai 
this  section  does  not  apply  to  tenancy  agreements; 
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(4)  the  repeal  of  section  3  of  The  Statute  of  Frauds; 

(5)  the  amendment  of  section  4  of  The  Statute  of  Frauds  so  that  a 
contract  concerning  an  interest  in  land  shall  not  include  an 
agreement  to  lease;  and 

(6)  the  amendment  of  section  9  of  The  Conveyancing  and  Law  of 
Property  Act. 


CHAPTER  III 

THE  RUNNING  OF  COVENANTS 


1 .      Introduction 

It  is  perhaps  true  that  the  failure  of  the  law  of  landlord  and  tenant  to 
develop  a  legal  philosophy  based  on  a  theory  of  vital  interests,  and  its 
emphasis  rather  on  a  determination  of  rights  according  to  rigid  and 
medieval  land  law  principles,  is  most  clearly  exemphfied  in  the  complex 
rules  which  govern  the  running  of  covenants.  These  rules  are  concerned 
with  the  extent  to  which  covenants  in  tenancy  agreements  are  enforceable 
between  successive  parties  to  the  tenancy. 

This  branch  of  the  law  of  landlord  and  tenant,  of  which  it  has  been 
said  that  "the  established  rules  .  .  .  are  purely  arbitrary,  and  the  distinctions, 
for  the  most  part,  quite  illogical'V  is  based  on  rules  that  developed  at 
common  law  and  by  statute  in  medieval  England.  The  concern  of  the  rules 
with  such  matters  as  the  extent  to  which  covenants  "touch  and  concern" 
the  land  or  whether  they  relate  to  things  in  existence  or  not  in  existence  is 
indicative  of  a  mechanistic  approach  which  has  little  relevance  to  modern 
conditions.  Differences  arising  under  the  rules  with  respect  to  the  position 
of  assignees  of  the  leasehold  interest  and  assignees  of  the  reversion,  for 
which,  in  certain  instances,  no  justification  exists  in  terms  of  present  day 
landlord  and  tenant  relations,  are  also  evidence  that  there  is  a  clear  need 
for  reform. 


2.      The  Running  of  Covenants  Generally 

The  rules  relating  to  the  running  of  covenants  are  set  out  in  great 
detail  in  the  standard  texts  on  real  property.-  Nevertheless,  in  order  that 
the  problems  considered  in  this  chapter  may  appear  in  a  proper  perspec- 
tive, it  is  necessary  to  outline  the  law  briefly  prior  to  a  more  detailed 
examination  of  certain  specific  aspects  of  its  operation.  The  following 
summary,  which  does  not  purport  to  be  exhaustive,  relics  heavily  on  the 
analysis  contained  in  Megarry  and  Wade's  The  Law  of  Real  Property.^ 

The  applicable  rules  may  be  summarized  as  follows: 

(1)  Where  there  is  privity  of  contract  (that  is,  where  the  parties  are 
in  a  direct  contractual  relationship  such  as  occurs,  for  example,  where  one 
person  enters  into  a  tenancy  agreement  with  another),  all  covenants  con- 
tained in  the  contract  are  enforceable  between  them.  A  landlord  and 
tenant  remain  liable  to  each  other  contractually  even  though  the  landlord 
may  subsequently  convey  his  interest  in  the  reversion  or  the  tenant  may 
convey  his  interest  in  the  term. 


^Grant  v.  Edmondson,  [1931]  1  Ch.  1,  at  28,  per  Romer,  L.  J. 

2Megarry  &  Wade,  The  Law  of  Real  Property  (4th  ed.,  1975),  at  pp.  724-775. 
See  also:  Williams,  Canadian  Law  of  Landlord  and  Tenant  (4th  ed.,  1973),  at 
pp.  726-45;  Woodfall,  The  Law  of  Landlord  and  Tenant  (27th  ed.,  1968),  at 
pp.  454-497. 

^Megarry  &  Wade,  op.  cit.,  at  pp.  llA-115. 

[21] 
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(2)  Where  there  is  privity  of  estate  but  not  privity  of  contract,  only 
covenants  in  the  agreement  which  "touch  and  concern"  the  land  are 
enforceable.  This  rule,  which  is  subject  to  certain  exceptions  to  be  dis- 
cussed, requires  further  clarification. 

(a)  Privity  of  estate  exists  by  virtue  of  the  relation  of  landlord  and 
tenant.  Thus  it  exists  between  a  landlord  and  a  tenant  (in  this 
case  there  being  also  privity  of  contract),  a  landlord  and  the 
assignee  (and  subsequent  assignees)  of  a  tenant,  a  tenant  and 
the  assignee  of  a  landlord,  and  the  assignee  of  a  landlord  and 
the  assignee  of  a  tenant.  It  does  not  exist  between  a  landlord 
and  the  tenant  of  a  tenant  (that  is,  a  sub-tenant),  there  being 
no  direct  relation  of  landlord  and  tenant  between  them.^  This 
distinction  is  extremely  important. 

(b)  There  are  really  two  branches  to  the  rule,  one  relating  to  coven- 
ants running  with  the  land  (the  leasehold  interest),  the  other 
relating  to  covenants  running  with  the  reversion. 

(i)  Where  a  tenant  assigns  his  interest,  the  assignee  is  entitled 
to  the  benefit  and  subject  to  the  burden  of  express  and 
implied  covenants  and  conditions'"'  which  "touch  and  con- 
cern" the  land;  such  covenants  and  conditions  run  with  the 
land.  However,  where  the  burden  of  an  express  covenant 
relates  to  something  not  in  existence  at  the  time  of  the 
agreement  (something  in  posse  as  opposed  to  something  in 
esse),  it  will  run  only  if  the  original  tenant  covenanted  for 
himself  and  his  assigns.  The  foregoing  propositions  were 
laid  down  in  what  is  considered  the  fountainhead  of  the  law 
in  this  area,  Spencer's  Case.^ 

It  may  be  noted  that  in  England,  section  79  of  the  Law 
of  Property  Act,  1925,  which  deems  a  covenant  to  be  made 
by  the  covenantor  on  behalf  of  himself  and  his  successors 
in  title,  was  designed  to  circumvent  the  common  law  rule 
concerning  the  distinction  between  covenants  in  posse  and 
covenants  in  esse.  In  Ontario,  section  24  of  The  Conveyanc- 
ing and  Law  of  Property  Act  deems  a  covenant  to  be  made 
for  the  benefit  of  a  covenantee  and  his  assigns,"  but  there 
is  no  equivalent  provision  to  section  79  of  the  Law  of 
Property  Act,  1925  with  respect  to  covenantors.  (See,  how- 


^The  difference  between  an  assignment  of  a  tenancy  agreement  and  a  sub-tenancy 
agreement  is  that  in  the  case  of  an  assignment  the  tenancy  agreement  is  trans- 
ferred for  the  whole  of  the  period  for  which  it  is  held,  whereas  a  sub-tenancy 
agreement  is  granted  for  a  period  at  least  one  day  shorter  than  the  term  of  the 
tenancy  agreement. 

^A  condition  is  a  qualification  annexed  to  an  estate  whereby  the  latter  may  be 
defeated.  Where  the  tenant  has  breached  a  condition  the  landlord,  at  his  option, 
may  re-enter  (subject  to  any  statutory  rules  governing  such  re-entry)  or,  as  in 
the  case  of  a  breach  of  covenant  only  (a  condition  being  also  a  covenant), 
recover  damages  or  obtain  an  injunction.  Many  tenancy  agreements  are  drawn 
so  as  to  reserve  to  the  landlord  a  right  of  re-entry  for  a  breach  of  any  covenant 
by  the  tenant,  in  effect  transforming  the  tenant's  covenants  into  conditions. 

6(1583),  5  Co.  Rep.  16a. 

"^In  language  which  is  somewhat  narrower  than  its  English  counterpart,  section  78 
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ever,  The  Short  Forms  of  Leases  Acf  which  contains  an 
equivalent  provision  with  respect  to  covenants  covered  by 
that  Act.)  The  distinction  between  covenants  in  posse  and 
in  esse  has  been  abolished  in  Ontario  in  the  case  of  resi- 
dential tenancies  by  section  90  of  The  Landlord  and  Tenant 
Act,  so  that  it  does  not  matter,  for  purposes  of  determining 
whether  a  covenant  will  run,  whether  the  covenantor  has 
covenanted  on  behalf  of  his  assigns  or  not. 

(ii)  At  common  law,  except  for  certain  implied  covenants 
deemed  to  be  inherent  in  the  relation  of  landlord  and  tenant 
(such  as  the  tenant's  covenant  to  pay  rent  or  the  landlord's 
covenant  for  quiet  enjoyment),  covenants  and  conditions 
did  not  run  with  the  reversion.  This  was  altered  by  the 
Grantees  of  Reversions  Act,  1540-^  the  effect  of  which  was 
that  the  benefit  and  burden  of  all  covenants  and  conditions 
contained  in  a  tenancy  agreement  which  "touched  and  con- 
cerned" the  land  passed  with  the  reversion.  In  Ontario,  the 
applicable  statutory  provisions  are  contained  in  sections  4 
and  7  of  The  Landlord  and  Tenant  Act  (applicable  to 
tenancy  agreements  entered  into  prior  to  March  24,  1911)^*^ 
and  in  sections  5  and  8  of  The  Landlord  and  Tenant  Act. 
The  latter  sections  provide  as  follows: 

5.  Rent  reserved  by  a  lease  and  the  benefit  of 
every  covenant  or  provision  therein  contained,  having 
reference  to  the  subject-matter  thereof,  and  on  the 
lessee's  part  to  be  observed  or  performed,  and  every 
condition  of  re-entry  and  other  condition  therein  con- 
tained shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land  or  in  any  part 
thereof,  immediately  expectant  on  the  term  granted  by 
the  lease,  notwithstanding  severance  of  that  reversionary 
estate,  and  shall  be  capable  of  being  recovered,  re- 
ceived, enforced  and  taken  advantage  of  by  any  person 
from  time  to  time  entitled,  subject  to  the  term,  to  the 
income  of  the  whole  or  any  part,  as  the  case  may 
require,  of  the  land  leased. 

8.  The  obligation  of  a  covenant  entered  into  by 
a  lessor  with  reference  to  the  subject-matter  of  the 
lease  shall,  if  and  as  far  as  the  lessor  has  power  to 
bind  the  reversionary  estate  immediately  expectant  on 
the  term  granted  by  the  lease,  be  annexed  and  incident 
to  and  shall  go  with  that  reversionary  estate,  or  the 
several  parts  thereof,  notwithstanding  severance  of  that 


of  the  Law  of  Property  Act,  1925.  The  sections  were  intended  as  "word-saving" 
provisions,  not  to  alter  general  rules  of  law,  although  in  an  English  case  (Smith 
V.  River  Douglas  Catchment  Board,  [1949]  2  K.B.  500  (C.A.)),  which  was  not 
primarily  concerned  with  a  landlord  and  tenant  situation,  section  78  was  inter- 
preted as  making  a  substantial  amendment  to  the  law  applicable  where  there  is 
no  privity  of  contract  or  estate. 

8R.S.O.  1970,  c.  436. 

»32  Hen.  8,  c.  34. 
i^See  R.S.O.  1914,  c.  155,  s.  9,  unrepealed  and  unconsolidated. 
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reversionary  estate,  and  may  be  taken  advantage  of 
and  enforced  by  the  person  in  whom  the  term  is  from 
time  to  time  vested  by  conveyance,  devolution  in  law, 
or  otherwise,  and,  if  and  as  far  as  the  lessor  has  power 
to  bind  the  person  from  time  to  time  entitled  to  that 
reversionary  estate,  such  obligation  may  be  taken  ad- 
vantage of  and  enforced  against  any  person  so  entitled. 

The  statutory  rules  relating  to  the  running  of  covenants  have  been 
applied  to  tenancy  agreements  in  writing  but  not  those  under  seal.  In 
England  the  statutory  rules  may  also  apply  to  oral  tenancy  agreements'^ 
(although  this  is  not  clear),  but  this  would  not  appear  to  be  the  case  in 
Ontario.  (It  might  be  noted  that  it  is  not  technically  accurate  to  employ  the 
term  "covenant"  to  refer  to  anything  other  than  a  contractual  provision  in 
a  document  under  seal;  where  there  is  no  document  under  seal  there  are 
really  only  corresponding  contractual  obligations.) 

(c)  The  question  as  to  which  covenants  "touch  and  concern"  the 
land,  or,  in  modern  phraseology,  "have  reference  to  the  subject- 
matter  of  the  tenancy  agreement"  is  one  that  has  given  rise  to 
considerable  difficulty.  No  attempt  will  be  made  here  to  list  those 
covenants  which  fall  within  the  definition  and  those  which  do 
not,  the  list  of  covenants  which  have  been  considered  by  the 
cases  being  somewhat  extensive.  In  order  to  "touch  and  concern" 
the  land,  a  covenant  must  relate  to  the  land  rather  than  being 
personal,  and  it  does  not  generally  matter,  for  purposes  of 
ascertaining  whether  the  covenant  touches  and  concerns  the  land, 
whether  the  covenant  is  a  landlord's  covenant  or  a  tenant's 
covenant.  However,  the  cases  are  often  hard  to  reconcile;  thus, 
for  example,  while  a  covenant  to  renew  the  tenancy  agreement 
has  been  held  to  "touch  and  concern"  the  land,  the  same  view 
has  not  been  taken  with  respect  to  a  covenant  to  sell  the  rever- 
sion to  the  tenant.  The  case  law  is  far  from  satisfactory,  occa- 
sionally relying  on  distinctions  which  are  at  best  hard  to  perceive 
and  at  worst  somewhat  illogical.  As  Romer,  L.J.,  observed  in 
Woodall  V.  Clifton,'^-^  with  respect  to  the  covenant  to  renew: 

...  a  covenant  to  renew  .  .  .  has  been  held  to  run  with 
the  reversion,  though  the  fact  that  a  covenant  to  renew 
should  be  held  to  run  with  the  land  has  by  many  been  con- 
sidered as  an  anomaly,  which  it  is  too  late  now  to  question, 
though  it  is  difficult  to  justify. 

(d)  Quite  apart  from  the  running  of  the  benefit  and  burden  of 
covenants  with  the  land  or  the  reversion,  it  is  possible  for  the 
benefit  of  covenants  to  be  expressly  assigned  (except,  for  ex- 
ample, in  those  cases  where  one  party  has  covenanted  with  the 
other  to  do  work,  or  to  perform  services,  and  it  is  clear  that 
either  party  has  been  selected  with  reference  to  his  individual 


iiBy  virtue  of  s.  154  of  the  Law  of  Property  Act,  1925,  which  provides  that  sec- 
tions 141  and  142  extend  to  an  underlease  "or  other  tenancy".  See,  generally, 
Megarry  and  Wade,  The  Law  of  Real  Property  (4th  ed.,  1975),  at  pp.  731-2, 
738. 

12 [1905]  2  Ch.  257,  at  279  (C.A.). 
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personal  qualifications).  Thus  an  option  to  purchase  contained  in 
a  tenancy  agreement,  although  held  not  to  touch  or  concern  the 
land,  has  been  held  capable  of  being  assigned  as  such.  It  is  not 
an  objection  to  the  assignability  of  such  a  covenant  that  it  is 
contained  in  a  tenancy  agreement,  and  the  benefit  will  pass  if  the 
assignment  of  the  tenancy  agreement  can  be  taken  to  extend  to 
the  benefit  of  the  option. ^^^  The  foregoing  rules  apply  only  to  the 
benefit  of  a  covenant  and  not  to  the  burden;  however,  in  certain 
instances  the  burden  of  a  covenant  may  create  an  equitable  in- 
terest in  the  land  and  thus  be  binding  upon  an  assignee,  subject, 
however,  to  the  rule  against  perpetuities  and  to  the  various  rules 
governing  notice  and  registration  of  the  interest. 

(3)  Where  there  is  privity  neither  of  contract  nor  of  estate,  as  is  the 
case  between  a  landlord  and  a  sub-tenant, ^"^  covenants  generally  are  not 
enforceable  between  the  parties.  This  rule  is,  however,  subject  to  certa'n 
exceptions: 

(a)  forfeiture  clauses  may  operate  in  certain  instances  even  though 
there  is  no  privity  of  contract  or  estate; 

(b)  the  benefit  of  a  covenant  which  "touches  and  concerns"  the  land 
may  run  at  law  and  be  enforceable  between  the  parties,  subject 
to  certain  special  rules  which  need  not  concern  us  here;  in  equity, 
the  benefit  of  any  covenant  may  be  assigned  as  a  chose  in  action 
as  noted  above; 

(c)  the  benefit  and  the  burden  of  restrictive  covenants  may  run, 
subject  to  special  equitable  rules  governing  such  covenants;  and 

(d)  in  England,  under  section  56  of  the  Law  of  Property  Act,  1925, 
certain  parties  may  have  the  right  to  enforce  covenants  even 
though  they  are  not  made  a  party  to  the  tenancy  agreement. 
Strictly  speaking,  this  is  not  a  question  of  the  running  of 
covenants,  as  the  section  may  operate  without  any  assignment  or 
other  action  by  the  covenantor  or  covenantee,  but  is  mentioned 
here  as  another  possible  means  whereby  a  party  other  than  the 
original  covenantor  or  covenantee  may  enforce  a  covenant  in  the 
tenancy  agreement.  There  is  no  statutory  equivalent  in  Ontario 
law  to  section  56. 

3.      Specific  Aspects  of  the  Law  Governing  the  Running  of  Covenants 

In  the  foregoing  discussion  the  general  rules  governing  the  running  of 
covenants  and  conditions  were  outlined.  The  Commission  has  given  con- 
sideration to  certain  specific  aspects  of  the  operation  of  the  law  in  an 
attempt  to  focus  on  its  deficiencies  and  as  a  means  of  ascertaining  the 
direction  of  any  possible  reform.  As  has  been  seen,  one  of  the  main 
deficiencies  flows  from  the  distinction  drawn  between  covenants  which 
"touch  and  concern"  the  land,  thus  running  with  the  land  and  the  reversion. 


i3See  Griffith  v.  PeUon,  [1958]  Ch.  205  (C.A.). 

i^There  is  similarly  no  privity  of  contract  or  estate  between  the  vendor  of  freehold 
land  and  a  person  who  buys  it  from  the  purchaser.  Thus  the  rules  governing 
the  relations  between  the  parties  are  not  limited  to  landlord  and  tenant 
relations  but  are  part  of  the  general  law  of  encumbrances  affecting  land. 
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and  those  which  do  not.  Not  only  has  the  distinction  given  rise  to  cases 
which  are  not  always  easy  to  reconcile,  but  even  on  a  theoretical  level  the 
distinction  is  very  often  hard  to  justify,  given  the  fact  that  when  a  covenant 
is  placed  in  a  tenancy  agreement  the  parties  in  the  majority  of  cases  must 
at  least  consider  that  there  is  some  relationship  between  the  covenant  and 
the  agreement  and  that  the  inclusion  of  the  particular  covenant  in  the 
agreement  itself  is  more  than  merely  fortuitous.  On  a  more  practical  level, 
we  see  little,  if  any,  disdnction  between,  for  example,  a  covenant  by  the 
tenant  to  goldplate  the  plumbing  fixtures,  the  benefit  and  burden  of  which 
would  presumably  automatically  run  in  favour  of  the  landlord's  assigns  and 
against  the  tenant's  assigns  respectively,  and  a  covenant  by  a  tenant  to  pay 
a  sum  of  money  to  decorate  other  premises  owned  by  the  landlord,  which 
would  not  automatically  run.  Both  covenants  may  be  equally  onerous. 

On  the  other  hand,  the  Commission  is  of  the  view  that  there  are 
certain  types  of  covenants  in  tenancy  agreements  which,  because  of  their 
particular  nature  or  because  of  the  intention  of  the  pardes  with  respect  to 
these  covenants,  do  not  lend  themselves  to  the  kind  of  analysis  made  above. 
As  we  shall  see  below,  when  considering  proposals  respecting  the  running 
of  covenants,  there  are  covenants  which  impose  on  either  the  landlord  or 
the  tenant  a  personal  obligation  which  only  he,  and  he  alone,  may  perform, 
and  which  do  not  manifest  the  same  intimate  or  obvious  nexus  with  the 
tenancy  agreement  itself;  therefore,  it  is  our  view  that  such  covenants, 
hitherto  treated  as  separate  and  d'stinct  entities  in  the  law  concerning  the 
assignability  of  contractual  provisions,  demand  similarly  different  treatment 
in  the  law  concerning  the  running  of  covenants  in  a  tenancy  agreement. 

In  addition  to  the  foregoing  problem,  there  are  certain  other  aspects 
of  the  operation  of  the  law  concerning  the  running  of  covenants  which 
merit  consideration. 

( 1 )   Requirement  that  the  Covenant  he  Contained 
in  the  Tenancy  Agreement 

Different  considerations  appear  to  apply  as  between  the  running  of  a 
landlord's  covenant  and  a  tenant's  covenant  with  respect  to  the  necessity 
that  the  covenant  be  contained  in  the  tenancy  agreement.  A  recent  English 
decision  in  which  the  Court  of  Appeal  considered  the  English  statutory 
equivalents  to  sections  5  and  8  of  The  Landlord  and  Tenant  Act'^^  appears 
to  have  held  that  while  the  benefit  of  a  tenant's  covenant  may  run  with  the 
reversion  only  where  the  covenant  is  contained  in  the  agreement,  the 
burden  of  a  landlord's  covenant  may  run  with  the  reversion  (and,  because 
of  the  wording  of  the  statute,  the  benefit  run  with  the  land)  where  the 
covenant  is  contained  in  an  independent  document,  as  long  as  the  covenant 
"touches  and  concerns"  the  land.  It  will  be  noted  that  section  5  of  The 
Landlord  and  Tenant  Act  (which  contains  provisions  governing  the  running 
of  the  benefit  of  a  covenant)  refers  to  the  covenant  being  contained  in  the 
tenancy  agreement,  whereas  there  is  no  requirement  in  section  8  (burden 
of  a  covenant)  that  the  covenant  be  contained  in  the  tenancy  agreement. 

There  is,  in  our  view,  no  logical  reason  for  the  distinction  which  has 
just  been  described.  An  unsatisfactory  situation  arises  where  a  purchaser 
of  a  freehold  reversion  has  entered  into  the  transaction  on  the  basis  of  his 


^^Weg  Motors  Ltd.  v.  Hales  et  a!.,  [1962]  Ch.  49  (C.A.) 
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examination  of  the  tenancy  agreement,  only  to  find  subsequently  that  he 
may  be  bound  by  a  covenant  relating  to  the  rented  premises  contained  in 
a  non-registered  instrument  (assuming  that  the  priority  provisions  of  the 
land  registration  statutes  are  not  applicable). 

(2)   Breach  of  Covenant  or  Condition  Occurring  Prior  to  Assignment 

(a)   Position  of  the  Assignee  of  the  Reversion 

It  would  appear  to  be  settled,  at  least  in  England,  that  the  right  to  take 
action  (by  forfeiture,  re-entry,  or  by  suing  for  damages)  with  respect  to  a 
continuing  breach  of  a  covenant  or  condition,  namely  a  breach  which 
exists  both  before  and  after  the  assignment  (such  as  the  breach  of  a 
covenant  to  repair)  vests  in  the  assignee  of  the  reversion  and  that  the 
assignor  loses  any  right  of  action  he  may  have  had  in  respect  of  the 
breach,  subject  to  any  contrary  intention  being  expressed  in  the  assignment. 
This  was  decided  by  the  English  Court  of  Appeal  in  Re  King,  Robinson  v. 
Gray,'^^  where  the  majority  of  the  court  also  stated,  although  it  appears  to 
be  obiter,  that  the  effect  of  section  141(3)  of  the  Law  of  Property  Act, 
1925^'^  is  that  upon  the  assignment  of  the  reversion  the  right  to  take  action 
with  respect  to  a  breach  which  has  not  continued  after  the  assignment  also 
passes  from  the  assignor  to  the  assignee.  The  court's  reasoning  also 
appeared  to  cover  an  action  for  arrears  of  rent  previously  due.  Lord 
Denning,  M.R.,  expressed  the  view  that  where  there  is  a  continuing  breach, 
the  assignee  can  sue  in  respect  of  the  whole  damage;  however,  in  the  case 
of  arrears  of  rent  previously  due,  or  in  the  case  of  a  breach  which  occurred 
in  its  entirety  prior  to  the  assignment,  he  stated  that  the  assignee  has  no 
right  to  take  any  action  with  respect  thereto  and  that  the  section  of  the  Act 
referred  to  has  not  changed  the  previous  law  in  this  regard. 

Even  if  the  law  in  England  is  clear,  which  is  open  to  some  question 
in  view  of  the  vigorous  dissent  of  Lord  Denning,  M.R.,  and  differences  in 
the  basis  of  the  majority  judgments  in  the  King  case,  there  is  considerable 
doubt  as  to  the  present  state  of  the  law  in  Ontario.  Section  6  of  The 
Landlord  and  Tenant  Act'^'^  differs  from  the  English  legislation  in  that  the 
right  of  the  assignee  to  take  any  action  with  respect  to  breaches  occurring 
prior  to  the  assignment  appears  to  be  limited  to  a  right  of  re-entry  or  to 
effect  a  forfeiture  and  would  not  appear  to  extend  to  an  action  for  rent  or 
for  damages  for  breach  of  covenant. 


16[1963]  Ch.  459  (C.A.). 

I'^Section  141  of  the  Law  of  Property  Act,  1925  governs  the  running  of  tenants' 
covenants  with  the  reversion.  Subsection  3  provides  as  follov^s: 

Where  that  person  [that  is,  the  person  entitled  to  the  income  of  the  land 
leased]  becomes  entitled  by  conveyance  or  otherwise,  such  rent,  covenant 
or  provision  may  be  recovered,  received,  enforced  or  taken  advantage  of  by 
him  notwithstanding  that  he  becomes  so  entitled  after  the  condition  of  re- 
entry or  forfeiture  has  become  enforceable,  but  this  subsection  does  not 
render  enforceable  any  condition  of  re-entry  or  other  condition  waived  or 
released  before  such  person  becomes  entitled  as  aforesaid. 

^^Section  6  provides: 

The  benefit  of  every  condition  of  re-entry  or  for  forfeiture  for  a  breach  of 
any  covenant  or  condition  contained  in  a  lease  shall  extend  to  and  be  en- 
forced and  taken  advantage  of  by  the  person  from  time  to  time  entitled, 
subject  to  the  term,  to  the  income  of  the  whole  or  any  part,  as  the  case 
may  require,  of  the  land  leased,  although  that  person  became,  by  conveyance 
or  otherwise,  so  entitled  after  the  condition  of  re-entry  or  forfeiture  had 
become  enforceable. 
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(b)   Position  of  the  Assignee  of  the  Leasehold  Interest 

The  position  of  the  assignee  of  the  term  with  respect  to  breaches  of 
covenant  occurring  prior  to  assignment  has  not  been  considered  in  the  case 
law  to  the  same  extent  as  has  the  position  of  the  assignee  of  the  reversion. 
There  is,  however,  old  authority  to  the  effect  that  the  assignee  of  the  term 
cannot  maintain  an  action  upon  a  breach  of  a  covenant  which  occurred 
prior  to  the  assignment.^"  As  has  been  seen,  section  6  of  The  Landlord  and 
Tenant  Act,  like  its  English  counterpart,  is  concerned  only  with  the 
assignee  of  the  reversion  and  not  with  the  assignee  of  the  term.  It  would 
appear,  therefore,  that  the  position  of  the  assignee  of  a  tenant  and  that  of 
the  assignee  of  a  landlord  are  not  equal,  the  latter  being  somewhat  more 
favourable  with  respect  to  the  ability  of  the  assignee  to  take  action  for  a 
breach  of  covenant  occurring  prior  to  the  assignment. 

4.      Proposals  Respecting  the  Running  of  Covenants 

Any  reform  of  the  law  applicable  to  the  running  of  covenants  should 
be  related  to,  and  based  upon,  the  realities  of  the  relation  of  landlord  and 
tenant  rather  than  upon  an  attempted  preservation  of  a  conceptual  struc- 
ture which  lacks  relevance  to  modern  conditions.  The  recommendations 
which  follow  are  put  forward  with  this  end  in  view  and  will  provide,  it  is 
hoped,  the  framework  for  a  statutory  scheme  which  is  not  only  simpler  in 
language  and  form  than  the  present  one,  but  which  is  also  free  from  the 
inequities  and  uncertainties  which  are  a  part  of  the  present  law. 

We  recommend  that  provisions  be  enacted  in  The  Landlord  and 
Tenant  Act,  applicable  to  residential  and  non-residential  tenancies,  to  give 
effect  to  the  following  requirements: 

(T)  Subject  to  our  recommendations,  dealt  with  below,  concerning 
the  binding  nature  of  "personal  service"  covenants  and  conditions,  the 
assignee  of  the  beneficial  interests  of  a  landlord  or  a  tenant  in  a  v/ritten 
tenancy  agreement  should,  automatically  upon  the  assignment,  have  all  the 
benefits,  and  be  subject  to  all  the  obligations,  of  the  landlord  or  the  tenant 
(as  the  case  may  be)  as  are  implied  by  law  or  expressed  in  the  tenancy 
agreement,  in  the  same  manner  as  if  he  were  the  original  landlord  or  tenant. 
"Assignee"  should  be  defined  as  including  the  original  assignee  and  all 
subsequent  assignees  of  such  assignee,  but  not  a  person  whose  interest  was 
acquired  under  a  sub-tenancy  agreement,  and  "assignment"  should  be 
defined  as  meaning  an  assignment  made  by  conveyance,  devolution  of  law 
or  otherwise. 

As  mentioned  above,  unless  the  parties  have  agreed  to  provisions 
which  create  a  different  legal  result  from  that  which  has  been  recom- 
mended, in  which  case  they  must  adhere  to  the  provisions  of  The  Landlord 
and  Tenant  Act  governing  contracting  out,  the  recommendations  in  this 
chapter  respecting  the  running  of  covenants  are  not  applicable  to  coven- 
ants which  have  been  described  as  ones  for  "personal  service".  The  Com- 
mission is  of  the  view  that  such  covenants,  because  of  their  particular 
nature  or  because  of  the  intention  of  the  parties  with  respect  to  their  en- 
forceability upon  an  assignment  of  the  reversion  or  of  the  term,  ought  not 
to  be  subject  to  the  new  regime  suggested  above;  rather,  their  enforce- 


^^ Lewes  v.  Ridge  (1601),  Cro.  Eliz.  863. 
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ability  should  continue  to  be  governed  by  the  common  law  of  contracts 
hitherto  applicable  to  such  covenants. 

The  body  of  law  concerning  the  nature  and  assignability  of  "personal 
service"  covenants  is  not  entirely  satisfactory.  For  example  it  is  unclear 
whether  these  covenants,  where  the  personality,  skill  or  expertise  of  one  or 
both  of  the  parties  is  of  the  essence,  are  simply  not  assignable  at  all  (so  that 
any  attempted  assignment  is  void  ab  initio)  or  whether  they  are  assignable, 
but  the  other,  remaining  party  need  not  accept  performance  by  the  as- 
signee in  lieu  of  performance  by  the  assignor.  Nevertheless,  the  following 
statement  by  Cockburn,  C.J.,  in  British  Waggon  Co.  v.  Lea  and  Cor^^ 
which  has  been  quoted  in  many  subsequent  decisions,  illustrates  the  type 
of  covenant  or  contract  which  is  the  subject-matter  of  the  exception  to  the 
general  recommendation  discussed  earlier: 

.  .  .  where  a  person  contracts  with  another  to  do  work  or  perform 
service,  and  it  can  be  inferred  that  the  person  employed  has  been 
selected  with  reference  to  his  individual  skill,  competency,  or  other 
personal  qualification,  the  inability  or  unwillingness  of  the  party  so 
employed  to  execute  the  work  or  perform  the  service  is  a  sufficient 
answer  to  any  demand  by  a  stranger  to  the  original  contract  of  the 
performance  of  it  by  the  other  party,  and  entitles  the  latter  to  treat  a 
contract  as  at  an  end,  notwithstanding  that  the  person  tendered  to 
take  the  place  of  the  contracting  party  may  be  equally  well  qualified 
to  do  the  service. 

Therefore,  where  personal  performance  is  essential  to  the  proper  ful- 
filment of  obligations  under  the  contract  or  covenant,  the  law  at  present 
states  that  the  party  who  is  to  perform  cannot,  by  means  of  an  assignment, 
relieve  himself  of  that  obligation  and  foist  on  the  covenantee  the  services 
of  the  intended  assignee.  Concerning  these  types  of  covenants,  the  Com- 
mission recognizes  that,  where  the  tenancy  agreement  is  silent,  the  intention 
of  the  parties  is  that  the  obligation  to  perform  the  services  in  question  is 
not  to  be  assignable.  In  light  of  this  fact,  and  because  the  Commission 
does  not  wish  to  subvert  the  reasonable  expectations  of  the  parties,  it  is 
recommended  that  the  prevailing  law  respecting  "personal  service"  cove- 
nants not  be  altered  in  accordance  with  the  recommendations  in  this 
chapter. 

Aside  from  the  proviso  discussed  above,  the  central  feature  of  the 
recommendation  concerning  the  running  of  covenants  is  the  removal,  with 
respect  to  assignees  of  a  landlord  or  tenant,  of  the  requirement  that  a 
covenant  "have  reference  to  the  subject  matter  of  the  tenancy  agreement" 
or  "touch  and  concern"  the  land  in  order  that  it  run  in  favour  of,  or 
against,  the  assignee.  All  covenants  are  to  be  enforceable  by  or  against  an 
assignee,  unless,  as  we  recommend  below,  the  parties  to  the  tenancy 
agreement  have  agreed  otherwise,  or  unless  it  is  intended  that  performance 
of  a  service  under  the  covenant  is  to  be  by  the  covenantor,  and  by  him 
alone. 

The  recommendation,  if  implemented,  would  result  in  the  virtual 
elimination  of  the  many  difficulties  and  uncertainties  inherent  in  the 
determination  of  whether  a  covenant  "touches  and  concerns"  the  land.  It 
also  represents,  we  believe,  a  realistic  reflection  of  the  expectations  of  the 


20(1880),  5Q.B.D.  149,  at  153. 
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parties  to  a  tenancy  agreement.  With  respect  to  the  vast  majority  of 
provisions  in  a  tenancy  agreement,  the  fact  that  the  parties  place  such 
provisions  in  the  agreement  generally  may  be  taken  to  mean  that  they 
consider  them  to  be  an  integral  part  of  the  tenancy  agreement  itself,  and 
as  such  not  merely  personal  and  unrelated  to  it,  so  that  any  distinction 
between  purely  personal  and  non-personal  covenants  must  be  to  some 
extent  artificial.  Except  insofar  as  "personal  service"  covenants  are  con- 
cerned, it  is  our  view  that  if  a  covenant  is  not  to  run,  this  should  arise  as 
a  result  of  a  designation  to  this  effect  by  the  parties  in  the  tenancy  agree- 
ment; it  is  they  who  should  decide  what  the  position  should  be  subsequent 
to  assignment.  This  would  not  prejudice  an  assignee,  who  would  know  the 
nature  of  his  obligations  as  a  result  of  having  read  the  tenancy  agreement. 
In  response  to  the  argument  that  an  assignee  who  has  not  read  the  tenancy 
agreement  may  be  made  responsible  for  obligations  formerly  treated  as 
personal,  it  should  be  pointed  out  that  an  obligation  which  ran  with  the 
land  because  it  "touched  and  concerned"  it  could  be  as  onerous  and  as 
inequitable  as  one  which  would  run  only  because  the  parties  have  treated 
it  as  a  "running"  provision. 

The  recommendation  is  concerned  with  the  "assignee  of  the  beneficial 
interest  of  a  landlord  or  a  tenant".  The  reference  to  the  beneficial  interest 
of  the  landlord  is  in  accordance  with  the  existing  statutory  provisions, 
pursuant  to  which  reference  is  made  to  "the  reversionary  estate  in  the  land 
.  .  .  immediately  expectant  on  the  term  granted  by  the  lease"  or  "any 
person  from  time  to  time  entitled,  subject  to  the  term,  to  the  income  ...  of 
the  land  leased. "^^  "Assignment"  covers  an  assignment  no  matter  how 
effected,  that  is,  ".  .  .  by  conveyance,  devolution  in  law  or  otherwise," 
thereby  maintaining  a  link  with  the  existing  legislation. --  "Assignee  of  the 
beneficial  interest  of  a  tenant"  does  not  include  a  sub-tenant,  so  that  for 
such  a  person,  who  is  in  an  entirely  different  position  from  that  of  an 
assignee  so  far  as  his  relationship  to  the  landlord  is  concerned,  the 
present  rules  relating  to  the  enforcement  of  covenants  would  continue  to 
apply.^^ 

The  reference  to  benefits  and  obligations  is  consistent  with  the 
language  employed  at  the  present  time  in  The  Landlord  and  Tenant  Act 
with  regard  to  covenants  running  with  the  reversion. ^^ 

Finally,  it  will  be  noted  that  the  recommendations  concerning  the 
running  of  covenants  are  intended  to  apply  to  the  assignment  of  beneficial 
interests  in  a  written  tenancy  agreement.  (Reference  is  made  to  Chapter  II, 
supra,  concerning  the  formal  requirements  of  tenancy  agreements).  In  the 
case  of  parol  tenancy  agreements  only  "covenants"  which  are  implied  by 
law,  either  at  common  law  (such  as  the  tenant's  covenant  to  pay  rent)  or 
by  statute  (such  as  the  landlord's  covenant  to  repair  residential  premises )2^ 
would  be  enforceable  by  or  against  the  assignees  of  the  landlord  or  the 
tenant.  To  permit  any  other  result  would  be  to  invite  evidentiary  problems 
of  considerable  magnitude. 


2iT/?e  Landlord  and  Tenant  Act,  s.  5.  See  also  s.  8. 
^"^The  Landlord  and  Tenant  Act,  s.  8. 
23See  the  discussion  on  restrictive  covenants,  infra. 
-"^The  Landlord  and  Tenant  Act,  ss.  5,  8. 

~^Ibid.  s.  96,  applicable  to  written,  oral  or  implied  tenancy  agreements.  "Land- 
lord" is  defined  in  s.  1  of  the  Act  as  including  the  landlord's  assigns. 
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(2)  The  following  rules  of  law  should  be  expressly  precluded  from 
having  any  application  with  respect  to  the  position  of  the  assignee  of  the 
beneficial  interest  of  a  landlord  or  tenant: 

(a)  Any  rule  which  requires  that  the  benefit  or  obligation  of  pro- 
visions in  a  tenancy  agreement  must  touch  or  concern  the  land 
or  have  reference  to  the  subject  matter  of  a  tenancy  agreement 
in  order  to  run  with  the  land  or  the  reversion. 

The  abrogation  of  this  rule  represents  a  major  alteration  in  the  exist- 
ing law.  Our  reasons  for  this  recommendation,  and  for  the  exception  to  it, 
have  already  been  given. 

(b)  Any  rule  which  prevents  the  assignee  of  a  landlord  or  tenant  from 
enforcing  a  provision  contained  in  a  tenancy  agreement,  which 
provision  became  enforceable  before  the  assignment  was  made. 

The  purpose  of  this  recommendation  is  to  remove  the  uncertainty  dis- 
cussed earher-^'  in  the  state  of  the  law  in  Ontario  concerning  the  extent  of 
the  ability  of  the  assignee  of  the  reversion  to  take  action  with  respect  to  a 
breach  of  covenant  which  occurred  in  its  entirety  prior  to  the  assignment, 
as  well  as  to  remove  the  inequality  which  appears  to  exist  in  this  regard 
between  the  assignee  of  the  reversion  and  the  assignee  of  the  term. 

(c)  Any  rule  which  prevents  apportionment  of  the  benefits  or  obliga- 
tions of  provisions  in  a  tenancy  agreement  after  a  partial  assign- 
ment. The  benefits  and  obligations  should  in  such  circumstances 
be  apportioned  in  such  manner  as  may  be  required  to  carry  out 
the  intention  of  the  proposed  rules  respecting  the  running  of 
provisions  in  the  agreement. 

The  purpose  of  this  recommendation  is  to  re-state  the  present  law,  as 
expressed  in  sections  5,  8  and  9  of  The  Landlord  and  Tenant  Act,  in  a 
simpler  form. 

(d)  Any  rule  which  requires  the  tenant  to  have  covenanted  for  him- 
self and  for  his  assigns  in  order  that  a  covenant  relating  to  some- 
thing not  in  existence  {in  posse)  may  run  with  the  land. 

The  distinction  between  covenants  relating  to  something  in  existence 
{in  esse)  and  covenants  relating  to  something  not  in  existence  {in  posse) 
has  been  eliminated  with  respect  to  residential  tenancies,-"^  and  we  recom- 
mend later  in  this  Report-^  that  it  also  be  eliminated  with  respect  to  non- 
residential tenancies. 

(3)  The  original  landlord  and  tenant  should  be  liable  for  breaches 
of  the  provisions  of  the  tenancy  agreement  throughout  the  term  of  the 
tenancy  agreement,  even  after  assignment,  in  accordance  with  the  common 
law  rules  of  contract.  An  assignee  should  only  be  liable  for  breaches  of 
provisions  of  the  tenancy  agreement  which  occur  while  his  interest  is 
vested  in  him,  or  which  were  committed  before  the  assignment  to  him  and 
are  continuing  breaches.  "Provisions"  should  include  the  rent  reserved,  a 


2^>See  Section  3(2)  of  this  chapter,  "Breach  of  Covenant  or  Condition  Occurring 

Prior  to  Assignment",  supra. 
-"The  Landlord  and  Tenant  Act,  s.  90. 
2^See  Chapter  XII  "Covenants  Relating  to  Things  in  Being  (/«  Esse)  and  Things 

Not  in  Being  (  In  Posse)'\  infra. 
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claim  for  waste,  a  condition,  a  right  of  re-entry,  a  covenant  or  any  other 
agreement  expressed  or  impHed. 

The  recommendation  with  respect  to  the  liabiHty  of  the  original  parties 
and  the  assignees  represents  an  attempt  to  codify  the  present  common 
law  rules. 

(4)  Subject  to  the  provisions  of  The  Landlord  and  Tenant  Act  govern- 
ing the  contracting  out  of  statutory  provisions,  and  to  the  recommendations 
contained  in  this  Report  concerning  the  contracting  out  of  statutory  pro- 
visions in  the  case  of  non-residential  tenancies, 

(i)  the  parties  to  a  tenancy  agreement  should  be  permitted  to  agree 
to  provisions  which  create  a  different  legal  result  from  that  which 
has  been  recommended,  which  agreement  shall  be  binding  on 
them  and  their  assignees,  and 

(ii)  the  parties  to  an  assignment  should  be  permitted  to  agree  to 
provisions  which  create  a  different  legal  result  from  that  which 
has  been  recommended,  which  agreement  shall  be  binding  on 
them  and  their  assignees. 

The  purpose  of  this  recommendation  is  to  provide  the  parties  with 
a  degree  of  freedom  to  vary  the  rules  which  have  been  proposed  concerning 
the  enforceability  of  the  provisions  of  the  tenancy  agreement.  This  would 
permit,  for  example,  agreements  for  the  establishing  of  non-running,  purely 
"personal"  provisions  (although  such  an  agreement  would  not  be  necessary 
with  respect  to  "personal  service"  covenants,  already  exempted  from  the 
recommended  rules  concerning  the  running  of  covenants),  agreements  for 
the  continued  entitlement  of  the  landlord  or  tenant  to  sue  for  pre-assign- 
ment  breaches,  and  agreements  for  the  apportionment  of  the  benefits  or 
obligations  of  the  provisions  of  the  tenancy  agreement.  It  would  not, 
however,  be  possible  to  avoid  any  mandatory  obligations  imposed,  for 
example,  under  Part  IV  of  The  Landlord  and  Tenant  Act,  by  providing 
that  such  obligations  would  not  run  in  favour  of,  or  against,  assignees. 

Any  agreement  by  the  assignees  to  vary  the  rules  governing  the 
enforceability  of  provisions  of  the  tenancy  agreement  would  be  binding  on 
subsequent  assignees  but  would  not  affect  prior  assignees  of  the  landlord 
or  the  tenant. 

The  enactment  of  statutory  provisions  in  The  Landlord  and  Tenant 
Act  giving  effect  to  the  recommendations  we  have  made  with  respect  to 
the  running  of  covenants  would  require  the  repeal  of  sections  5,  6,  8  and  9 
of  that  Act.  Sections  4  and  7  of  The  Landlord  and  Tenant  Act  are,  by 
virtue  of  an  unrepealed  and  unconsolidated  statutory  provision  contained 
in  the  1914  Revised  Statutes  of  Ontario, ^'^  applicable  to  tenancy  agree- 
ments made  prior  to  March  24,  1911.  The  latter  sections  should  be  left  in 
their  present  form  but  for  the  sake  of  clarity  the  unconsolidated  provision 
referred  to  should  be  re-introduced  into  the  present  statute. 

5.      Restrictive  Covenants 

The  law  governing  restrictive  covenants  is  not  confined  in  its  applica- 
tion to  relations  between  landlords  and  tenants,  or  persons  claiming  under 
them,  but  is  part  of  the  general  law  relating  to  encumbrances  affecting  real 


2!>R.S.O.  1914,  c.  155,  s.  9. 
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property.  For  this  reason,  although  the  recommendations  we  have  put 
forward  concerning  the  running  of  covenants  encompass,  inter  alia,  restric- 
tive covenants,  we  do  not  attempt  any  general  reformulation  of  the  law  of 
restrictive  covenants.  It  should  be  noted,  however,  that  section  62  of  The 
Conveyancing  and  Law  of  Property  Act  entitles  a  tenant  or  landlord  to 
apply  to  a  judge  for  the  modification  or  discharge  of  a  restrictive  condition 
or  covenant  "running  with"  or  "annexed  to"  the  land;  however,  section  62 
is  applicable  to  such  conditions  or  covenants  only  insofar  as  they  arise 
pursuant  to  some  instrument  or  agreement  extraneous  to  the  tenancy 
agreement.  In  addition,  the  Commission's  recommendations  in  Chapter 
XVIIP'^  would  entitle  any  party  to  a  tenancy  agreement  to  seek  from  a 
judge  the  modification  or  discharge  of  a  restrictive  term  or  covenant  arising 
pursuant  to  the  tenancy  agreement  itself,  where  the  provisions  of  the  term 
or  covenant  have  become  obsolete,  or  where  their  enforcement  would  be 
harsh,  unconscionable  or  vexatious,  having  regard  to  all  the  circumstances. 
The  Commission  also  recommends  in  Chapter  XVIII  that  parties  to  a  ten- 
ancy agreement  ought  not  to  be  permitted  to  contract  out  of,  abrogate,  or 
waive  any  rights  arising  pursuant  to  the  section  proposed  by  the  Commis- 
sion to  give  effect  to  the  first-mentioned  recommendation. 

Finally,  it  should  be  noted  that  the  law  of  restrictive  covenants,  insofar 
as  it  applies  to  landlord  and  tenant  situations,  will  continue  to  apply  in 
situations  not  covered  by  the  rules  proposed  for  the  running  of  covenants, 
namely  cases  involving  relations  between  landlords  and  sub-tenants. 

6.      Rights  of  Other  Persons  Not  Parties  to  the  Tenancy  Agreement 

Reference  was  made  earlier  to  section  56  of  the  English  Law  of 
Property  Act,  1925,  the  effect  of  which  would  appear  to  be  that  certain 
persons  who  are  not  parties  to  a  tenancy  agreement  under  seal  may  never- 
theless have  an  interest  in  the  agreement  enabling  them  to  enforce  covenants 
contained  in  it.  Section  56,  which  is  not  limited  to  interests  in  tenancy 
agreements,  has  no  legislative  counterpart  in  Ontario.  The  section  has  been 
the  subject  of  considerable  judicial  interpretation  in  England  with  regard 
to  the  necessity,  or  lack  of  necessity,  that  a  contract  purport  to  be  made 
with  the  third  party  in  order  that  the  section  may  apply. 

The  provisions  of  section  56  of  the  Law  of  Property  Act,  1925  have 
application  beyond  situations  involving  tenancy  agreements  and  relate  more 
generally  to  the  law  governing  the  ability  of  third  party  beneficiaries  to  sue 
on  contracts  made  for  their  benefit.  For  this  reason  we  make  no  recom- 
mendation concerning  the  advisability  of  enacting  similar  provisions  in 
Ontario,  being  of  the  view  that  any  such  recommendation  more  properly 
forms  a  part  of  an  examination  of  the  position  of  the  third  party  bene- 
ficiaries generally.  Such  an  examination  is  beyond  the  scope  of  this  Report. 

RECOMMENDATIONS 

The  Running  of  Covenants 

(1)  The  present  rules  relating  to  the  running  of  covenants  upon  the 
assignment  of  the  term  or  the  reversion  should  be  replaced  by 
provisions  enacted  in  The  Landlord  and  Tenant  Act,  applicable 


30"Power  to  Relieve  Landlords  and  Tenants  From  the  Operation  of  Restrictive 
Covenants  or  Terms  in  the  Tenancy  Agreement",  infra. 
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to  residential  and  non-residential  tenancies,  giving  effect  to  the 
following  requirements: 

(a)(i)  subject  to  the  exception  concerning  "personal  service" 
covenants,  the  assignee  of  the  beneficial  interest  of  a 
landlord  or  a  tenant  in  a  written  tenancy  agreement 
should  have  all  the  benefits,  and  be  subject  to  all  the 
obligations,  of  the  landlord  and  the  tenant  (as  the  case 
may  be),  in  the  same  manner  as  if  he  were  the  original 
landlord  or  tenant. 

Covenants  which  have  hitherto  been  classed  as  "per- 
sonal service"  covenants,  where  a  person  covenants  with 
another  to  do  work,  or  perform  a  service,  and  it  can  be 
inferred  that  the  person  employed  has  been  selected 
with  reference  to  his  individual  skill,  competency  or 
other  personal  qualification,  ought  not  to  be  subject  to 
the  new  regime  recommended  above.  Consequently, 
where  personal  performance  is  of  the  essence,  the 
covenant  pursuant  to  which  such  performance  is  to  arise 
should  not  be  binding  automatically  on  the  assignee  and 
the  other,  remaining,  party  to  the  tenancy  agreement; 
rather,  the  enforceability  of  such  covenants  should  con- 
tinue to  be  governed  by  the  law  of  contracts  hitherto 
applicable  to  them;  and 

(ii)  for  the  purposes  of  the  above  recommendation,  "as- 
signee" should  be  defined  as  including  the  original 
assignee  and  all  subsequent  assignees  of  such  assignee, 
but  not  a  person  whose  interest  was  acquired  under  a 
sub-tenancy  agreement,  and  "assignment"  should  be  de- 
fined as  meaning  an  assignment  made  by  conveyance, 
devolution  of  law  or  otherwise; 

(b)  the  following  rules  of  law  should  be  expressly  precluded 
from  having  any  application  with  respect  to  the  position  of 
the  assignee  of  the  beneficial  interest  of  a  landlord  or  tenant: 

(i)  any  rule  which  requires  that  the  benefit  or  obligation 
of  provisions  in  a  tenancy  agreement  must  touch  or 
concern  the  land  or  have  reference  to  the  subject 
matter  of  a  tenancy  agreement  in  order  to  run  with  the 
land  or  the  reversion; 

(ii)  any  rule  which  prevents  the  assignee  of  a  landlord  or 
tenant  from  enforcing  a  provision  contained  in  a 
tenancy  agreement,  which  provision  became  enforce- 
able before  the  assignment  was  made; 

(iii)  any  rule  which  prevents  apportionment  of  the  benefits 
or  obHgations  of  provisions  in  a  tenancy  agreement 
after  a  partial  assignment.  The  benefits  and  obligations 
should  in  such  circumstances  be  apportioned  in  such 
manner  as  may  be  required  to  carry  out  the  intention 
of  the  proposed  rules  respecting  the  running  of  pro- 
visions of  the  tenancy  agreement;  and 
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(iv)  any  rule  which  requires  the  tenant  to  have  covenanted 
for  himself  and  for  his  assigns  in  order  that  a  covenant 
relating  to  something  not  in  existence  (in  posse)  may 
run  with  the  land; 

(c)  the  original  landlord  and  tenant  should  be  liable  for 
breaches  of  the  provisions  of  the  tenancy  agreement  through- 
out the  term  of  the  tenancy  agreement,  even  after  assign- 
ment, in  accordance  with  the  common  law  rules  of  contract. 
An  assignee  should  only  be  liable  for  breaches  of  provisions 
of  the  tenancy  agreement  which  occur  while  his  interest  is 
vested  in  him,  or  which  were  committed  before  the  assign- 
ment to  him  and  are  continuing  breaches.  "Provisions" 
should  include  the  rent  reserved,  a  claim  for  waste,  a 
condition,  a  right  of  re-entry,  a  covenant  or  any  other 
agreement  express  or  implied;  and 

(d)  subject  to  the  provisions  of  The  Landlord  and  Tenant  Act 
governing  the  contracting  out  of  statutory  provisions,  and 
to  the  recommendations  contained  in  this  Report  concerning 
the  contracting  out  of  statutory  provisions  in  the  case  of 
non-residential  tenancies, 

(i)  the  parties  to  a  tenancy  agreement  should  be  permitted 
to  agree  to  provisions  which  create  a  different  legal 
result  from  that  which  has  been  recommended,  which 
agreement  should  be  binding  on  them  and  their  as- 
signees, and 

(ii)  the  parties  to  an  assignment  should  be  permitted  to 
agree  to  provis-ons  which  create  a  different  legal  result 
from  that  which  has  been  recommended,  which  agree- 
ment should  be  binding  on  them  and  their  assignees. 

(2)  Sections  5,  6,  8  and  9  of  The  Landlord  and  Tenant  Act  should  be 
repealed.  Sections  4  and  7  should  be  retained  but  should  be 
amended  so  that  it  is  made  explicit  that  they  are  applicable  only 
to  tenancy  agreements  made  prior  to  March  24,  1911. 
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CHAPTER  IV 

MERGER  OR  SURRENDER  OF  THE  REVERSION 


A  surrender  arises  where  a  tenant  surrenders  his  tenancy  agreement 
to  his  immediate  landlord,  who  accepts  the  surrender.  If,  on  the  other  hand, 
the  tenant  retains  the  term  and  acquires  the  reversion,  there  is  a  merger. 
In  both  instances  the  tenancy  agreement  is  absorbed  by  the  reversion  and 
destroyed.^ 

1.  Effect  of  Merger  or  Surrender  Generally 

At  common  law,  since  privity  of  estate  was  destroyed  upon  a  merger 
or  surrender  of  the  reversion,  covenants  could  not  run  with  the  reversion. 
One  result  of  this  was  that  prior  to  the  enactment  of  statutory  provisions 
governing  the  situation,  a  sub-tenant  would  be  released  from  all  his  obliga- 
tions under  covenants  where  there  was  a  merger  or  surrender  of  the  head 
tenancy  agreement,  unless  the  sub-tenant  was  liable  through  privity  of 
contract.  The  example  cited  by  Megarry  and  Wade-  is  illustrative: 

.  .  .  [I]f  L  leased  land  to  T  for  99  years  and  T  sub-leased  to  S  for  21 
years,  ^nd  then  P  purchased  both  L's  and  T's  interests,  T's  lease 
would  then  cease  to  exist  by  merger  or  surrender  (depending  on  the 
order  of  P's  two  purchases)  and  no  covenants  could  be  enforced  by 
or  against  S  by  reason  of  privity  of  estate. 

Section  17  of  The  Landlord  and  Tenant  Act  provides  as  follows: 

Where  the  reversion  expectant  on  a  lease  of  land  merges  or  is 
surrendered,  the  estate  which  for  the  time  being  confers  as  against  the 
tenant  under  the  lease  the  next  vested  right  to  the  land  shall,  to  the 
extent  of  and  for  preserving  such  incidents  to  and  obligations  on  the 
reversion  as  but  for  the  surrender  or  merger  thereof  would  have  sub- 
sisted, be  deemed  the  reversion  expectant  on  the  lease. 

The  section  preserves  from  destruction  the  benefit  and  burden  of 
covenants  by  doing  away  with  the  common  law  rule  which  makes  the 
enforcement  of  covenants  against  the  tenant  and  the  obligations  of  the 
landlord  incident  to  the  immediate  reversion.  The  original  landlord,  having 
the  next  vested  right  to  the  land,  becomes  the  holder  of  the  reversion 
against  the  sub-tenant. 

The  Commission  is  of  the  view  that  the  section  as  worded  at  present 
is  satisfactory,  but  recommends  that  for  greater  clarity  the  section  should 
appear  immediately  after  the  provisions  governing  the  running  of  covenants. 

2.  Surrender  to  Obtain  a  New  Tenancy  Agreement 

A  related  matter  concerns  a  surrender  of  a  tenancy  agreement  by  a 
tenant  with  a  view  to  obtaining  a  new  agreement  where  the  tenant  has 


^For  a  fuller  discussion  on  surrender  and  merger,  see  Megarry  and  Wade,  The 
Law  of  Real  Property  (4th  ed.,  1975),  at  pp.  667-670. 
Vbid.,  at  p.  738. 
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previously  sub-let  the  rented  premises.  Under  the  common  law  rule,  if  a 
tenant  surrendered  his  term  to  the  landlord,  he  could  no  longer  enforce  a 
claim  for  rent  or  breach  of  covenant  against  the  sub-tenant.  Early  statutory 
provisions,  however,  enabled  a  tenant  to  surrender  his  tenancy  agreement 
for  the  purpose  of  taking  a  new  agreement  without  a  surrender  of  any  sub- 
tenancy agreement  and  to  retain  any  remedies  he  might  have  for  recovery 
of  rent  and  breaches  of  "covenants  and  duties". 

Section  63  of  The  Landlord  and  Tenant  Act,  which  is  based  on  the 
early  English  statutory  provisions,  provides  as  follows: 

( 1 )  Where  a  lease  is  duly  surrendered  in  order  to  be  renewed 
and  a  new  lease  is  made  and  executed  by  the  chief  landlord,  the  new 
lease  is,  without  a  surrender  of  all  or  any  of  the  under-leases,  as  good 
and  valid  as  if  all  the  under-leases  derived  thereout  had  been  likewise 
surrendered  at  or  before  the  time  of  taking  of  such  new  lease. 

(2)  Every  person  in  whom  any  estate  for  life,  or  lives,  or  for 
years,  is  from  time  to  time  vested  by  virtue  of  such  new  lease  is 
entitled  to  the  rents,  covenants  and  duties,  and  has  like  remedy  for 
recovery  thereof,  and  the  under-lessees  shall  hold  and  enjoy  the  land 
in  the  respective  under-leases  comprised  as  if  the  original  lease  had 
been  kept  on  foot  and  continued,  and  the  chief  landlord  has  and  is 
entitled  to  such  and  the  same  remedy  by  distress  or  entry  in  and  upon 
the  land  comprised  in  any  such  under-lease  for  the  rents  and  duties 
reserved  by  the  new  lease,  so  far  as  they  do  not  exceed  the  rents  and 
duties  reserved  in  the  lease  out  of  which  the  under-lease  was  derived, 
as  he  would  have  had  if  such  former  lease  had  been  still  continued  or 
as  he  would  have  had  if  the  respective  under-leases  had  been  renewed 
under  the  new  principal  lease. 

Under  the  foregoing  section,  the  new  tenancy  agreement  becomes  the 
reversion  immediately  expectant  on  the  termination  of  the  sub-tenancy 
agreement,  the  tenant  of  the  new  agreement  having  the  same  right  to  rent 
and  performance  of  covenants  as  the  former  reversioner.  The  sub-tenant  is 
given  corresponding  rights  against  the  new  tenant. ^"^ 

Section  150  of  the  English  Law  of  Property  Act,  1925  considerably 
revised  and  improved  the  earlier  English  statutory  provisions.  It  provides 
as  follows: 

150.  Surrender  of  a  lease,  without  prejudice  to  under-leases  with  a 
view  to  the  grant  of  a  new  lease. — (1)  A  lease  may  be  surrendered 
with  a  view  to  the  acceptance  of  a  new  lease  in  place  thereof,  without 
a  surrender  of  any  under-lease  derived  thereout. 

(2)  A  new  lease  may  be  granted  and  accepted,  in  place  of  any 
lease  so  surrendered,  without  any  such  surrender  of  an  under-lease  as 
aforesaid,  and  the  new  lease  operates  as  if  all  under-leases  derived 
out  of  the  surrendered  lease  had  been  surrendered  before  the  surrender 
of  that  lease  was  effected. 

(3)  The  lessee  under  the  new  lease  and  any  person  deriving  title 
under  him  is  entitled  to  the  same  rights  and  remedies  in  respect  of  the 


^See  Williams,  Canadian  Law  of  Landlord  and  Tenant  (4th  ed.,   1973),  at  pp. 
484-485. 
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rent  reserved  by  and  the  covenants,  agreements  and  conditions  con- 
tained in  any  under-lease  as  if  the  original  lease  had  not  been  sur- 
rendered but  was  or  remained  vested  in  him. 

(4)  Each  under-lessee  and  any  person  deriving  title  under  him 
is  entitled  to  hold  and  enjoy  the  land  comprised  in  his  under-lease 
(subject  to  the  payment  of  any  rent  reserved  by  and  to  the  observance 
of  the  covenants,  agreements  and  conditions  contained  in  the  under- 
lease) as  if  the  lease  out  of  which  the  under-lease  was  derived  had  not 
been  surrendered. 

(5)  The  lessor  granting  the  new  lease  and  any  person  deriving 
title  under  him  is  entitled  to  the  same  remedies,  by  distress  or  entry 
in  and  upon  the  land  comprised  in  any  such  under-lease  for  rent 
reserved  by  or  for  breach  of  any  covenant,  agreement  or  condition 
contained  in  the  new  lease  (so  far  only  as  the  rents  reserved  by  or  the 
covenants,  agreements  or  conditions  contained  in  the  new  lease  do  not 
exceed  or  impose  greater  burdens  than  those  reserved  by  or  con- 
tained in  the  original  lease  out  of  which  the  under-lease  is  derived) 
as  he  would  have  had — 

(a)  if  the  original  lease  had  remained  on  foot;  or 

(b)  if  a  new  under-lease  derived  out  of  the  new  lease  had  been 
granted  to  the  under-lessee  or  a  person  deriving  title  under 
him; 

as  the  case  may  require. 

(6)  This  section  does  not  affect  the  powers  of  the  court  to  give 
relief  against  forfeiture. 

The  Commission  recommends  that  the  provisions  contained  in  section 
150  of  the  English  Law  of  Property  Act,  1925,  be  introduced  in  Ontario  to 
replace  those  contained  in  section  63  of  The  Landlord  and  Tenant  Act, 
except  for  the  reference  to  distress  in  subsection  5  which  should  be 
changed  to  "rent  execution"  in  accordance  with  the  recommendations 
contained  later  in  this  Report.  We  also  recommend  that  the  amended 
section  immediately  follow  what  is  at  the  present  time  section  17,  governing 
merger  or  surrender  of  the  reversion. 

RECOMMENDATIONS 

Merger  or  Surrender  of  the  Reversion 

The  provisions  of  section  17  of  The  Landlord  and  Tenant  Act,  gov- 
erning the  effect  of  a  merger  or  surrender  of  the  reversion  on  the  running 
of  covenants,  are  satisfactory  as  worded,  but  for  greater  clarity  should 
appear  immediately  after  the  provisions  governing  the  running  of  cov- 
enants. 

Surrender  to  Obtain  a  New  Tenancy  Agreement 

The  wording  of  the  provisions  of  section  63  of  The  Landlord  and 
Tenant  Act,  governing  the  effect  of  a  surrender  to  obtain  a  new  tenancy 
agreement,  should  be  revised  so  as  to  conform  to  the  wording  of  section 
150  of  the  English  Law  of  Property  Act,  1925,  except  that  the  reference 
to  "distress"  should  be  changed  to  "rent  execution".  The  section  should 
immediately  follow  the  section  governing  merger  or  surrender  of  the 
reversion. 


CHAPTER  V 

ATTORNMENT 


Under  early  English  law,  subinfeudation  was  prohibited,  with  the 
result  that  if  the  landlord  granted  his  reversion  to  another  person,  the  grant 
was  invalid  unless  the  tenant  attorned  to  the  grantee,  that  is,  consented 
to  the  grant.  Attornment  was,  however,  subsequently  rendered  unnecessary 
by  statute. 

In  Ontario,  The  Landlord  and  Tenant  Act  provides: 

62. — ( 1 )  Every  grant  or  conveyance  of  any  rent  or  of  the  reversion 
or  remainder  of  any  land  is  good  and  effectual  without  any  attornment 
of  the  tenant  of  the  land  out  of  which  such  rent  issues,  or  of  the 
particular  tenant  upon  whose  particular  estate  any  such  reversion  or 
remainder  is  expectant  or  depending. 

(2)  A  tenant  shall  not  be  prejudiced  or  damaged  by  the  payment 
of  rent  to  any  grantor  or  by  breach  of  any  condition  for  non-payment 
of  rent  before  notice  to  him  of  such  grant  by  the  grantee. 

In  addition  to  the  foregoing  provision,  section  61  of  The  Landlord 
and  Tenant  Act  renders  void,  except  in  certain  instances,  attornment  to  a 
stranger  claiming  title  to  the  estate. 

Section  61  provides  as  follows: 

Every  attornment  of  a  tenant  of  any  land  to  a  stranger  claim- 
ing title  to  the  estate  of  his  landlord  is  void,  and  the  possession  of  his 
landlord  shall  not  be  deemed  to  be  changed,  altered  or  affected  by 
any  such  attornment;  but  nothing  herein  vacates  or  affects  any  attorn- 
ment made  pursuant  to  and  in  consequence  of  a  judgment  or  order  of 
a  court,  or  made  with  the  privity  and  consent  of  the  landlord,  or  to 
any  mortgagee  after  the  mortgage  has  become  forfeited. 

The  language  of  the  early  English  statutory  provisions,  upon  which 
the  foregoing  sections  of  The  Landlord  and  Tenant  Act  are  based,  was 
modified  somewhat  by  the  Law  of  Property  Act,  1925,  which  also  con- 
solidated the  provisions  in  one  section  (section  151).  The  result  is,  in  our 
view,  a  clearer  statement  of  the  law,  and  it  is  recommended  that  sections 
61  and  62  be  combined  along  the  lines  adopted  in  the  English  legislation, 
to  provide  as  follows: 

(l)(a)  Where  land  is  subject  to  a  tenancy  agreement,  every 
grant  or  conveyance  of  any  rent  or  of  the  reversion  or  remainder  in 
the  land  expectant  on  the  determination  of  the  tenancy  agreement 
shall  be  valid  without  any  attornment  of  the  tenant. 

(b)   Nothing  in  this  subsection 

(i)  affects  the  validity  of  any  payment  of  rent  by  the  tenant  to 
the  person  making  the  conveyance  or  grant  before  notice 
is  given  to  him  by  the  person  entitled  under  the  conveyance 
or  grant,  or 
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(ii)  renders  the  tenant  liable  for  breach  of  condition  for  non- 
payment of  rent  on  account  of  his  failure  to  pay  rent  to  the 
person  entitled  under  the  conveyance  or  grant  before  such 
notice  is  given  to  the  tenant. 

(2)  (a)  An  attornment  by  the  tenant  in  respect  of  any  land  to  a 
person  claiming  to  be  entitled  to  the  interest  in  the  land  of  the  land- 
lord, if  made  without  the  consent  of  the  landlord,  shall  be  void. 

(b)   This  subsection  does  not  apply  to  an  attornment 

(i)  made  pursuant  to  a  judgment  of  a  court  of  competent  juris- 
diction, or 

(ii)  to  a  mortgagee,  by  a  tenant  holding  under  a  tenancy  agree- 
ment from  the  mortgagor  where  the  right  of  redemption  is 
barred,  or 

(iii)  to  any  other  person  rightfully  deriving  title  under  the  land- 
lord. 

It  is  recommended  that  the  foregoing  provisions  follow  the  sections 
governing  the  merger  or  surrender  of  the  reversion. 

The  recommendations  with  respect  to  attornment  do  not  in  any  signifi- 
cant way  change  the  present  law  but  are  put  forward  with  a  view  to 
consolidating  and  simplifying  the  present  statutory  provisions. 

RECOMMENDATIONS 

Attornment 

Sections  61  and  62  of  The  Landlord  and  Tenant  Act  should  be  com- 
bined, with  simplifying  changes  in  wording  in  the  manner  suggested,  and 
the  section  as  amended  should  follow  the  sections  governing  the  merger 
or  surrender  of  the  reversion. 


CHAPTER  VI 


EFFECT  OF  WAIVER  ON  THE  SUBSEQUENT 
ENFORCEMENT  OF  COVENANTS 


At  common  law,  the  waiver  of  a  covenant  or  condition  by  a  cove- 
nantee did  not  extend  only  to  the  particular  breach  in  question  but  was 
held  to  operate  as  a  general  waiver  of  all  future  breaches.  Similarly,  a 
licence  granted  to  a  tenant  to  do  any  act  operated  as  a  total  waiver  of  the 
condition  and  destroyed  the  condition  entirely.^ 

Legislation  enacted  in  England  in  the  mid-nineteenth  century  changed 
the  law  and  provided  that  a  licence  to  do  an  act  causing  forfeiture  would 
extend  only  to  the  act  specified,  and  that  licences  to  one  of  several 
tenants,  or  applying  to  part  only  of  the  property,  were  not  to  affect  other 
tenants  or  the  remaining  parts  of  the  property.  Furthermore,  it  was  enacted 
that  where  a  landlord  waived  a  covenant  or  condition  in  a  particular  case, 
such  waiver  was  not  to  be  extended  to  any  subsequent  act.  The  English 
legislation  is  contained  at  the  present  time  in  section  143  (licences)  and 
section  148  (waiver)  of  the  Law  of  Property  Act,  1925. 

Legislation  based  on  the  English  statutory  provisions  was  enacted  in 
Ontario  and  is  contained  in  sections  24  to  26  of  The  Landlord  and  Tenant 
Act.  Sections  24  and  25  refer  to  licences  and  section  26  refers  to  waiver. 
These  sections  provide  as  follows: 

24.  Where  a  licence  to  do  any  act  that,  without  such  licence, 
would  create  a  forfeiture,  or  give  a  right  to  re-enter  under  a  condition 
or  power  reserved  in  a  lease,  is  given  to  a  lessee  or  his  assigns,  every 
such  licence,  unless  otherwise  expressed,  extends  only  to  the  permis- 
sion actually  given,  or  to  any  specific  breach  of  any  proviso  or 
covenant,  or  to  the  actual  assignment,  under-lease  or  other  matter 
thereby  specifically  authorized  to  be  done,  but  does  not  prevent  a 
proceeding  for  any  subsequent  breach  unless  otherwise  specified  in  the 
licence,  and  all  rights  under  covenants  and  powers  of  forfeiture  and 
re-entry  in  the  lease  remain  in  full  force  and  virtue,  and  are  available 
as  against  any  subsequent  breach  of  covenant  or  condition,  assign- 
ment, under-lease,  or  other  matter  not  specifically  authorized  or  made 
dispunishable  by  such  licence,  in  the  same  manner  as  if  no  such 
licence  had  been  given,  and  the  condition  or  right  of  re-entry  remains 
in  all  respects  as  if  the  licence  had  not  been  given,  except  in  respect 
of  the  particular  matter  authorized  to  be  done. 

25.  Where  in  a  lease  there  is  a  power  or  condition  of  re-entry 
on  assigning  or  underletting  or  doing  any  other  specified  act  without 
licence,  and  a  licence  has  been  or  is  given  to  one  of  several  lessees  or 
co-owners  to  assign  or  underlet  his  share  or  interest,  or  to  do  any 
other  act  prohibited  to  be  done  without  licence,  or  has  been  or  is 
given  to  a  lessee  or  owner,  or  any  one  of  several  lessees  or  owners,  to 
assign  or  underlet  part  only  of  the  property,  or  to  do  any  other  such 


^Dumpor's  Case  (1603),  4  Co.  Rep.  119b. 
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act  in  respect  of  part  only  of  the  property,  the  licence  does  not  operate 
to  destroy  or  extinguish  the  right  of  re-entry  in  case  of  any  breach  of 
the  covenant  or  condition  by  the  co-lessee  or  co-lessees  or  owner  or 
owners  of  the  other  shares  or  interest  in  the  property,  or  by  the 
lessee  or  owner  of  the  rest  of  the  property,  over  or  in  respect  of  such 
shares  or  interest  or  remaining  property,  but  such  right  of  re-entry 
remains  in  full  force  over  or  in  respect  of  the  shares  or  interest  or 
property  not  the  subject  of  the  licence. 

26.  Where  an  actual  waiver  of  the  benefit  of  a  covenant  or 
condition  in  a  lease,  on  the  part  of  a  lessor  or  his  heirs,  executors, 
administrators  or  assigns,  is  proved  to  have  taken  place  in  any  one 
particular  instance,  such  actual  waiver  shall  not  be  assumed  or  deemed 
to  extend  to  any  instance  or  any  breach  of  covenant  or  condition  other 
than  that  to  which  the  waiver  specially  relates,  nor  to  be  a  general 
waiver  of  the  benefit  of  any  such  covenant  or  condition  unless  an 
intention  to  that  effect  appears. 

We  have  concluded  that  no  substantive  changes  in  the  law  governing 
the  effect  of  licences  and  waiver  on  the  subsequent  enforcement  of  cove- 
nants are  warranted.  We  do  recommend,  however,  that  sections  24  and  25 
of  The  Landlord  and  Tenant  Act  be  combined  into  one  section  governing 
the  granting  of  licences,  to  be  followed  by  a  section  governing  waiver,  and 
that  the  wording  of  the  sections  be  simplified.  The  following  wording  is 
suggested: 

( 1 )  Where  a  licence  is  granted  to  a  tenant  to  do  any  act,  the 
licence,  unless  otherwise  expressed,  extends  only 

(a)  to  the  permission  actually  given,  or 

(b)  to  the  specific  breach  of  any  provision,  condition  or 
covenant  referred  to,  or 

(c)  to  any  other  matter  thereby  specifically  authorized  to 
be  done, 

and  the  licence  granted  does  not  prevent  any  proceeding  for  any 
subsequent  breach  unless  otherwise  specified  in  the  licence. 

(2)  Even  after  the  granting  of  such  licence,  all  rights  under 
covenants  and  powers  of  re-entry  contained  in  the  tenancy  agreement 
remain  in  full  force  and  are  available  as  against  any  subsequent  breach 
of  covenant,  condition  or  other  matter  not  specifically  authorized  or 
waived  in  the  same  manner  as  if  no  licence  had  been  granted,  except 
in  the  respect  of  the  particular  matter  authorized  to  be  done. 

(3)  Where  in  any  tenancy  agreement  there  is  a  power  or  con- 
dition of  re-entry  on  the  tenant  assigning,  sub-letting  or  doing  any 
other  specified  act  without  licence  and  a  licence  is  granted 

(a)  to  any  one  of  two  or  more  tenants  to  do  any  act  or  to 
deal  with  his  share  or  interest,  or 

(b)  to  any  tenant,  or  to  any  one  of  two  or  more  tenants 
to  assign  or  sublet  part  only  of  the  property,  or  to  do 
any  act  in  respect  of  part  only  of  the  property, 
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the  licence  does  not  operate  to  extinguish  the  right  of  re-entry  in  case 
of  any  breach  of  covenant  or  condition  by  the  co-tenant  or  co-tenants 
of  the  other  shares  or  interests  in  the  property,  or  by  the  tenant  or 
tenants  of  the  rest  of  the  property  in  respect  of  such  shares  or  inter- 
ests or  remaining  property,  but  the  right  of  re-entry  remains  in  force 
in  respect  of  the  shares,  interests  or  property  not  the  subject  of  the 
Hcence. 

(4)  Where  any  actual  waiver  by  a  landlord  of  the  benefit  of  any 
covenant  or  condition  in  a  tenancy  agreement  is  proved  to  have  taken 
place  in  any  particular  instance,  such  waiver  shall  only  be  deemed  to 
extend  to  any  instance  or  breach  of  covenant  or  condition  to  which 
such  waiver  specifically  relates  and  shall  not  operate  as  a  general 
waiver  of  the  benefit  of  such  covenant  or  condition  unless  an  intention 
to  that  efl[ect  appears. 

We  also  recommend  that  the  sections  as  amended  be  placed  with  the 
sections  relating  to  covenants  and  conditions  in  tenancy  agreements,  so  as 
to  create  a  more  orderly  scheme  of  legislation. 

RECOMMENDATIONS 

Effect  of  Waiver  on  tfie  Subsequent  Enforcement  of  Covenants 

No  changes  are  warranted  in  the  substantive  law  as  set  out  in  sections 
24  to  26  of  The  Landlord  and  Tenant  Act,  but  the  following  formal 
changes  should  be  made: 

( 1 )  sections  24  and  25  should  be  combined  into  one  section,  govern- 
ing the  effect  of  the  granting  of  licences  on  the  subsequent 
enforcement  of  covenants,  to  be  followed  by  a  section  governing 
the  effect  of  a  waiver; 

(2)  the  wording  of  the  sections  should  be  simplified,  in  the  manner 
suggested;  and 

(3)  the  sections  as  amended  should  be  placed  with  the  sections 
relating  to  covenants  and  conditions  in  tenancy  agreements. 


CHAPTER  VII 

OBLIGATION  TO  SHOW  TITLE 


The  question  of  the  obligation  of  an  intended  hindlord,  sub-landlord 
or  assignor  to  show  title  arises  where  there  is  an  agreement  to  lease,  to 
sub-lease  or  to  assign  a  tenancy  agreement.  In  the  case  of  residential 
tenancies  there  are  few  agreements  to  lease  preceding  the  execution  of  the 
tenancy  agreement,  but  the  question  becomes  more  important  in  the  context 
of  commercial  tenancies,  where  agreements  to  lease  are  not  uncommon. 

The  obhgation  to  show  title  is  dealt  with  to  some  extent  in  Ontario  by 
section  10  of  The  Landlord  and  Tenant  Act,  which  provides  as  follows: 

( 1 )  On  a  contract  to  grant  a  lease  for  a  term  of  years  to  be 
derived  out  of  a  leasehold  interest,  with  a  leasehold  reversion,  the 
intended  lessee  does  not  have  the  right  to  call  for  the  title  to  that 
reversion. 

(2)  This  section  applies  only  if  and  as  far  as  the  contrary 
intention  is  not  expressed  in  the  contract,  and  has  effect  subject  to  the 
terms  of  the  contract  and  to  the  provisions  therein  contained. 

It  will  be  seen  that  section  10  only  governs  an  agreement  between  an 
intended  sub-sub-landlord  and  an  intended  sub-sub-tenant,  and  it  provides 
that  in  the  absence  of  a  contrary  intention  in  the  contract,  the  intended 
tenant  does  not  have  the  right  to  call  for  the  title  to  the  leasehold  reversion. 
The  English  statutory  provisions  are  much  broader,  covering  not  only 
agreements  to  sub-sub-lease,  as  is  the  case  with  section  10,  but  agreements 
to  lease,  agreements  to  sub-lease  and  agreements  to  assign  a  tenancy  agree- 
ment. The  provisions,  along  with  certain  other  provisions,  are  contained  in 
section  44  of  the  Law  of  Property  Act,  1925,  which  provides: 

44.— (1)    .   .   . 

(2)  Under  a  contract  to  grant  or  assign  a  term  of  years,  whether 
derived  or  to  be  derived  out  of  freehold  or  leasehold  land,  the  in- 
tended lessee  or  assign  shall  not  be  entitled  to  call  for  the  title  to  the 
freehold. 

(3)  Under  a  contract  to  sell  and  assign  a  term  of  years  derived 
out  of  a  leasehold  interest  in  land,  the  intended  assign  shall  not  have 
the  right  to  call  for  the  title  to  the  leasehold  reversion. 

(4)  On  a  contract  to  grant  a  lease  for  a  term  of  years  to  be 
derived  out  of  a  leasehold  interest,  with  a  leasehold  reversion,  the 
intended  lessee  shall  not  have  the  right  to  call  for  the  title  to  that 
reversion. 

(5)  Where  by  reason  of  any  of  the  three  last  preceding  sub- 
sections, an  intending  lessee  or  assign  is  not  entitled  to  call  for  the 
title  to  the  freehold  or  to  a  leasehold  reversion,  as  the  case  may  be,  he 
shall  not,  where  the  contract  is  made  after  the  commencement  of  this 
Act,  be  deemed  to  be  aflfected  with  notice  of  any  matter  or  thing  of 
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which,  if  he  had  contracted  that  such  title  should  be  furnished,  he 
might  have  had  notice. 


(11)  This  section  applies  only  if  and  so  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  contract. 

The  English  provisions,  which  were  first  enacted  in  the  second  half 
of  the  19th  century,  resulted  from  the  onerous  requirements  imposed  by 
the  common  law  upon  persons  who  contracted  to  grant  or  assign  a  tenancy 
agreement.  The  legal  environment  which  prompted  enactment  of  the 
Enghsh  legislation  is  described  succinctly  by  Megarry  &  Wade:^ 

At  common  law  a  contract  to  grant  or  assign  a  lease  conferred 
on  the  purchaser  the  right  to  call  for  a  full  disclosure  of  the  title, 
which  the  purchaser  would  usually  insist  upon  since  otherwise  he 
might  have  constructive  notice  of  incumbrances.  This  was  a  necessary 
right  in  case  of  a  long  and  valuable  term,  particularly  where  a  fine  or 
other  capital  sum  was  paid.  But  in  the  case  of  short  term  at  rack 
rents  it  was  inconvenient  to  have  a  full  disclosure  of  title  at  every 
letting,  and  landlords  or  assignors  would  often  stipulate  against  it  in 
the  contract.  The  assignor  of  a  lease  or  the  grantor  of  a  sub-lease  was 
in  a  particular  difficulty,  for  he  had  no  means  of  compelling  the  land- 
lord to  disclose  the  title  deeds  relating  to  the  freehold. 

The  English  legislative  response  to  the  situation  described  above  was 
dictated  by  the  English  system  of  conveyancing.  That  system  was,  and  to 
a  great  extent  still  is,  based  on  the  preparation  of  an  abstract  of  title  and 
the  production  of  the  paper  title  as  evidenced  by  the  conveyancing  docu- 
ments. In  Ontario,  on  the  other  hand,  where  conveyancing  is  based  upon 
registration  under  The  Registry  Act-  or  The  Land  Titles  Act^  of  instru- 
ments affecting  land,  any  objection  on  the  part  of  assignors,  landlords  or 
sub-landlords  of  leasehold  interests  to  show  title  would  not  appear  to  be 
well-founded.  Furthermore,  in  the  view  of  the  Commission,  the  need  of 
tenants  to  know  the  state  of  the  title,  especially  in  the  case  of  long  term 
agreements  or  in  situations  where  large  amounts  of  funds  will  be  expended, 
requires  protection. 

Given  the  fact  that  section  10  of  The  Landlord  and  Tenant  Act  is 
based  on  legislation  necessitated  by  a  system  of  conveyancing  different  from 
that  which  exists  in  Ontario  and  furthermore  that  the  statutory  provisions 
contained  therein  constitute  only  a  partial  restatement  of  the  English  law 
in  that  they  do  not  take  into  account  several  situations  covered  in  the 
English  legislation,  we  are  of  the  opinion  that  the  section  is  at  best  an 
anachronism  and  should  be  repealed. 

It  has  been  suggested'*  that  an  agreement  to  lease  or  to  sub-lease, 
especially  in  the  case  of  a  long  term  tenancy  agreement  or  a  tenancy 
agreement  of  valuable  property,  should  be  drafted  similarly  to  the  usual 
offer  to  purchase  real  property  in  that,  subject  to  any  special  circum- 


ir/ie  Law  of  Real  Property  (4th  ed.,  1975),  at  p.  705. 
2R.S.O.  1970,  c.  409. 
3R.S.O.  1970,  c.  234. 

^Lament,  "Agreements  for  Leases",  Special  Lectures  of  The  Law  Society  of  Upper 
Canada  (1965)  17,  at  pp.  24-27. 


stances,  the  agreement  should  contain  a  reference  to  the  title  being  good 
and  free  from  all  encumbrances,  except  any  registered  restrictive  covenants, 
etc.,  provided  such  are  complied  with.  The  inclusion  of  a  reference  to  title 
emphasizes  the  importance  of  searching  the  title,  thereby  ensuring  that  the 
proposed  tenant  or  sub-tenant  in  fact  will  have  security  of  tenure  and  a 
marketable  leasehold  interest.  In  the  view  of  the  Commission,  a  summary 
procedure  should  be  available  for  settling  any  disputes  that  may  arise 
between  the  parties  to  the  proposed  tenancy  agreement,  sub-tenancy  agree- 
ment or  assignment.  Such  a  procedure  is  provided  for  in  The  Vendors  and 
Purchasers  Act''  and  we  recommend  that  the  provisions  of  that  Act  as  to 
implied  terms  in  an  agreement  of  sale  and  purchase  of  land  and  as  to  the 
procedure  for  resolving  disputes  be  made  applicable  to  agreements  to  lease 
or  to  sub-lease  and  to  agreements  to  assign  leasehold  estates.*' 

RECOM  M  END  ATIONS 

Obligation  to  Show  Title 

The  Commission  recommends  that,  with  respect  to  contracts  to  grant 
or  assign  a  tenancy  agreement  or  sub-tenancy  agreement,  whether  with  a 
freehold  or  leasehold  reversion,  the  proposed  tenant,  sub-tenant  or  assignee 
should  be  entitled  to  call  for  the  title  to  the  freehold  or  leasehold  reversion, 
as  the  case  may  be.  The  provisions  of  The  Vendors  and  Purchasers  Act 
providing  for  implied  terms  in  a  contract  for  the  sale  and  purchase  of 
land  and  for  the  summary  adjudication  of  disputes  should  be  made  applic- 
able to  agreements  to  lease  and  to  sub-lease  and  to  agreements  for  the 
assignment  of  tenancy  agreements. 


•"'R.S.O.  1970,  c.  478. 

^'It  may  be  noted  that  the  provisions  of  The  Vendors  and  Purchasers  Act  pro- 
viding for  the  summary  adjudication  of  disputes  already  apply  in  the  case  of 
one  type  of  assignment  of  leasehold  estates,  namely,  a  sale  of  such  estates  (sec- 
tion 3);  however,  the  provisions  creating  implied  terms  only  cover  a  contract 
for  the  "sale  and  purchase  of  land"  (section  4). 


CHAPTER  VIII 


DEFFXTIVE  TENANCY  AGREEMENTS 
MADE  UNDER  POWERS  TO  LEASE 


Although  problems  arising  from  an  improper  exercise  of  leasing 
powers  do  not  arise  often,  they  have  received  legislative  attention  in  Ontario 
in  sections  11  to  16  of  The  Landlord  and  Tenant  Act,  which  are  based  on 
statutory  provisions  enacted  in  England  in  the  mid-nineteenth  century  and 
which  in  England  are  now  contained,  in  slightly  simplified  form,  in  section 
152  of  the  Law  of  Property  Act,  1925. 

Sections  11  to  16  of  The  Landlord  and  Tenant  Act  provide  as  follows: 

11.  Where,  in  the  intended  exercise  of  any  power  of  leasing, 
whether  derived  under  a  statute  or  under  an  instrument  lawfully 
creating  such  power,  a  lease  has  been,  or  is  hereafter  granted  that  is, 
by  reason  of  the  non-observance  or  omission  of  some  condition  or 
restriction  or  by  reason  of  any  other  deviation  from  the  terms  of  such 
power,  invalid  as  against  the  person  entided,  after  the  determination 
of  the  interest  of  the  person  granting  such  lease,  to  the  reversion,  or 
against  other  the  person  who,  subject  to  any  lease  lawfully  granted 
under  such  power,  would  have  been  entitled  to  the  land  comprised  in 
such  lease,  such  lease,  in  case  it  was  made  in  good  faith  and  the 
lessee  named  therein,  his  heirs,  executors,  administrators,  or  assigns 
have  entered  thereunder,  shall  be  considered  a  contract  for  a  grant  at 
the  request  of  the  lessee,  his  heirs,  executors,  administrators,  or 
assigns  of  a  valid  lease  under  such  power,  to  the  like  purport  and 
effect  as  such  invalid  lease,  except  so  far  as  any  variation  may  be 
necessary  in  order  to  comply  with  the  terms  of  such  power,  and  all 
persons  who  would  have  been  bound  by  a  lease  lawfully  granted 
under  such  power  are  bound  by  such  contract;  but  no  lessee  under 
any  such  invalid  lease,  his  heirs,  executors,  administrators,  or  assigns, 
are  entitled  by  virtue  of  any  such  contract  to  obtain  any  variation  of 
the  lease,  where  the  persons  who  would  have  been  bound  by  the 
contract  are  willing  to  confirm  the  lease  without  variation. 

12.  Where,  upon  or  before  the  acceptance  of  rent  under  any 
such  invalid  lease,  any  receipt,  memorandum  or  note  in  writing  con- 
firming the  lease  is  signed  by  the  person  accepting  the  rent,  or  some 
other  person  by  him  thereunto  lawfully  authorized,  such  acceptance 
shall,  as  against  the  person  so  accepting  the  rent,  be  deemed  a  con- 
firmation of  the  lease. 

13.  Where,  during  the  continuance  of  the  possession  taken  un- 
der any  such  invalid  lease,  the  person  for  the  time  being  entitled, 
subject  to  such  possession,  to  the  land  comprised  in  the  lease,  or  to 
the  possession  or  the  receipt  of  the  rents  and  profits  thereof,  is  able  to 
confirm  the  lease  without  variation,  the  lessee,  his  heirs,  executors,  or 
administrators,  or  any  person  who  would  have  been  bound  by  the 
lease  if  it  had  been  valid,  upon  the  request  of  the  person  so  able  to 
confirm  it,  is  bound  to  accept  a  confirmation  accordingly,  and  the 
confirmation  may  be  by  memorandum  or  note  in  writing  signed  by 
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the  persons  confirming  and  accepting  or  by  some  other  persons  by 
them  thereunto  lawfully  authorized,  and,  after  confirmation  and 
acceptance  of  confirmation,  the  lease  is  valid  and  shall  be  deemed  to 
have  had  from  the  granting  thereof  the  same  effect  as  if  it  had  been 
originally  valid. 

14.  Where  a  lease  granted  in  the  intended  exercise  of  a  power  of 
leasing  is  invalid  by  reason  that,  at  the  time  of  granting  the  lease,  the 
person  granting  the  lease  could  not  lawfully  grant  the  lease,  but  the 
estate  of  such  person  in  the  land  comprised  in  the  lease  has  continued 
after  the  time  when  the  lease,  or  the  like  lease,  might  have  been 
granted  by  him  in  the  lawful  exercise  of  such  power,  the  lease  takes 
effect  and  is  as  valid  as  if  it  had  been  granted  at  such  last  mentioned 
time,  and  all  the  provisions  of  sections  11  to  16  apply  to  every  such 
lease. 

15.  Where  a  valid  power  of  leasing  is  vested  in,  or  may  be  exer- 
cised by,  a  person  granting  a  lease,  and,  by  reason  of  the  determina- 
tion of  the  estate  or  interest  of  such  person  or  otherwise,  the  lease 
cannot  have  effect  and  continuance  according  to  the  terms  thereof 
independently  of  such  power,  the  lease  shall  for  the  purposes  of 
sections  11  to  14  be  deemed  to  be  granted  in  the  intended  exercise 
of  such  power  although  such  power  is  not  referred  to  in  the  lease. 

16.  Nothing  in  sections  11  to  15  extends  to,  prejudices  or  takes 
away  any  right  of  action,  or  other  right  or  remedy  to  which,  but  for 
sections  11  to  15,  the  lessee  named  in  any  such  lease,  his  heirs, 
executors,  administrators  or  assigns  would  or  might  have  been  entitled 
under  or  by  virtue  of  any  covenant  for  title  or  quiet  enjoyment  con- 
tained in  the  lease  on  the  part  of  the  person  granting  the  lease,  or 
prejudices  or  takes  away  any  right  of  re-entry  or  other  right  or  remedy 
to  which,  but  for  such  sections,  the  person  granting  the  lease,  his 
heirs,  executors,  administrators  or  assigns,  or  other  person,  for  the 
time  being  entitled  to  the  reversion  expectant  on  the  determination 
of  the  lease,  would  or  might  have  been  entitled  for  or  by  reason  of  any 
breach  of  the  covenants,  conditions,  or  provisos  contained  in  the 
lease,  and  on  the  part  of  the  lessee,  his  heirs,  executors,  administrators 
or  assigns  to  be  observed  and  performed. 

Sections  11,  14  and  15  are  concerned  with  the  validation  of  tenancy 
agreements  created  under  a  power  of  lease  where  there  is  a  failure  to  com- 
ply with  the  terms  of  the  power.  By  section  11,  where  in  the  intended 
exercise  of  any  power  of  leasing  a  tenancy  is  granted  which  is  invalid 
because  of  a  failure  to  comply  with  the  terms  of  such  power,  the  agreement 
shall,  at  the  tenant's  objection,  be  considered  as  a  contract  to  grant  a 
tenancy,  if 

( 1 )  the  tenancy  agreement  were  entered  into  in  good  faith,  and 

(2)  the  tenant  has  taken  possession  under  the  agreement, 

subject  to  such  variations  as  are  necessary  in  order  to  comply  with  the 
power.  Sections  14  and  15  respectively  validate  tenancy  agreements  which 
are  invalid  because  the  grantor  could  not  lawfully  grant  such  an  agreement 
at  the  date  it  was  made  but  could  do  so  subsequendy,  or  which  are 
invalid  because  of  the  determination  of  the  interest  of  the  grantor. 
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Sections  12  and  13  deal  with  the  confirmation  of  tenancy  agreements 
which  are  invahd  under  the  sections  previously  referred  to,  such  confirma- 
tion being  deemed  to  arise  by  the  signing  of  any  receipt,  memorandum  or 
note  in  writing,  confirming  the  agreement  by  or  on  behalf  of'  the  person 
accepting  the  rent. 

Finally,  section  16  is  a  reservation  of  rights  clause,  which  preserves 
the  tenant's  remedies  in  respect  of  any  covenant  for  title  or  quiet  enjoyment 
in  the  tenancy  agreement  given  by  the  person  granting  the  tenancy,  the 
latter  person  similarly  retaining  any  remedies  with  respect  to  breach  of  the 
covenants,  conditions  and  provisions  in  the  tenancy  agreement. 

The  only  substantive  change  that  is  warranted  in  the  law  as  set  forth 
in  the  foregoing  sections  of  The  Landlord  and  Tenant  Act  is,  in  the  view 
of  the  Commission,  with  respect  to  the  requirement  in  section  11  (also 
contained  in  the  present  English  legislation)  that  the  tenant  be  in  possession 
under  the  tenancy  agreement  in  order  for  the  agreement  to  be  considered 
as  a  contract  for  a  grant.  There  is  a  resulting  reference  to  possession  in 
section  13,  with  respect  to  the  duty  of  a  tenant  to  accept  a  confirmation  of 
the  tenancy  agreement.  In  our  opinion,  there  does  not  seem  to  be  any 
reason  to  impose  a  requirement  that  the  tenant  be  in  possession,  since  the 
tenancy  agreement  is  validated  only  where  it  was  entered  into  in  good  faith 
and  since  the  section  has  the  effect  of  amending  the  invalid  tenancy  agree- 
ment so  that  it  complies  with  the  power.  If  it  complies,  it  will  be  a  normal 
legal  tenancy  agreement  and  should  be  enforceable,  and  if  the  tenant  does 
not  agree  to  the  compliance,  he  need  not  invoke  the  section.  If  the  parties 
do  not  want  compliance,  they  may  agree  to  the  terms  of  the  invalid  tenancy 
agreement.  If  the  agreement  does  not  meet  all  legal  requirements,  it  will  be 
in  force  in  equity  only  if  there  is  possession  and  if  other  equitable  require- 
ments are  met. 

It  is  recommended,  therefore,  that  the  reference  to  the  requirement  of 
possession  contained  in  sections  1 1  and  1 3  of  The  Landlord  and  Tenant 
Act  be  deleted. 

Apart  from  the  foregoing  substantive  change,  it  is  recommended  that 
in  the  interest  of  greater  clarity,  sections  11  to  16  of  The  Landlord  and 
Tenant  Act  be  replaced  by  a  single  section  with  some  changes  in  form, 
following  the  approach  adopted  in  section  152  of  the  Law  of  Property 
Act,  1925  (except  for  the  requirement  as  to  possession,  discussed  earlier, 
and  some  other  minor  changes  in  wording).  A  suggested  statement  of  the 
section  is  as  follows: 

(l)(a)  Where  in  the  intended  exercise  of  any  power  of  leasing, 
conferred  by  any  statute  or  any  other  instrument,  a  tenancy  agree- 
ment (in  this  section  referred  to  as  an  invalid  tenancy  agreement)  is 
granted  which  is  invalid  because  of  some  failure  to  comply  with  the 
terms  of  the  power,  then,  the  tenancy  agreement,  if  it  were  made  in 
good  faith,  shall,  at  the  request  of  the  tenant  take  effect  as  a  contract 
for  the  grant  of  a  valid  tenancy  agreement  under  the  power,  of  like 
affect  as  the  invalid  tenancy  agreement,  subject  to  such  variation  as 
may  be  necessary  in  order  to  comply  with  the  terms  of  the  power,  as 
against  all  persons  who  would  have  been  bound  by  a  tenancy  agree- 
ment lawfully  granted  under  such  power. 
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(b)  Provided  that  a  tenant  under  an  invalid  tenancy  agreement 
shall  not,  by  virtue  of  any  such  implied  contract,  be  entitled  to  obtain 
a  variation  of  the  tenancy  agreement,  if  the  other  persons  who  would 
have  been  bound  by  the  contract  are  willing  and  able  to  confirm  the 
tenancy  agreement  without  variation. 

(2)  Where  a  tenancy  agreement  granted  in  the  intended  exercise 
of  such  a  power  is  invalid  by  reason  of  the  grantor  not  having  power 
to  grant  the  tenancy  agreement  at  the  date  it  was  made,  but  the 
grantor's  interest  in  the  land  comprised  in  the  tenancy  agreement 
continues  after  the  time  when  the  like  tenancy  agreement  might  have 
been  granted  by  him,  in  the  lawful  exercise  of  such  power,  the  tenancy 
agreement  shall  take  effect  as  a  valid  tenancy  agreement  in  like 
manner,  as  if  it  had  been  granted  at  the  last  mentioned  time. 

(3)  (a)  Where  during  the  continuance  of  an  invalid  tenancy 
agreement  the  person  for  the  time  being  entitled,  subject  to  such 
tenancy  agreement,  to  the  land  comprised  in  the  tenancy  agreement 
or  to  the  rents  and  profits  of  the  tenancy  agreement,  is  able  to  con- 
firm the  tenancy  agreement  without  variation,  the  tenant,  or  other 
person  who  would  have  been  bound  by  the  tenancy  agreement  if  it  had 
been  valid,  shall  at  the  request  of  the  person  so  able  to  confirm  the 
tenancy  agreement,  be  bound  to  accept  a  confirmation  of  it,  and  upon 
such  confirmation  taking  place  the  tenancy  agreement  shall  have 
effect  and  be  deemed  to  have  had  effect  as  a  valid  tenancy  agreement 
from  the  grant  of  the  tenancy  agreement. 

(b)  Confirmation  under  this  subsection  may  be  by  a  memo- 
randum in  writing  signed  by  or  on  behalf  of  the  persons  respectively 
confirming  and  accepting  the  confirmation  of  the  tenancy  agreement. 

(4)  Where  a  receipt  or  a  memorandum  in  writing  confirming  an 
invalid  tenancy  agreement  is,  upon  or  before  the  acceptance  of  rent 
thereunder,  signed  by  or  on  behalf  of  the  person  accepting  the  rent, 
that  acceptance  shall,  as  against  that  person,  be  deemed  to  be  a 
confirmation  of  the  tenancy  agreement. 

(5)  Where  a  valid  power  of  leasing  is  vested  in  or  may  be 
exercised  by  a  person  who  grants  a  tenancy  agreement  which,  by 
reason  of  the  determination  of  the  interest  of  the  grantor  or  other- 
wise, cannot  have  effect  and  continuance  according  to  its  terms, 
independently  of  the  power,  the  tenancy  agreement  shall,  for  the 
purposes  of  this  section,  be  deemed  to  have  been  granted  in  the 
intended  exercise  of  the  power  although  the  power  is  not  referred  to 
in  the  tenancy  agreement. 

(6)  The  foregoing  provisions  of  this  section  do  not  prejudicially 
affect: 

(a)  any  right  of  action  or  other  right  or  remedy  to  which,  but 
for  those  provisions,  the  tenant  named  in  an  invalid 
tenancy  agreement  would  or  might  have  been  entitled  to 
under  any  covenant  on  the  part  of  the  grantor  for  title  or 
quiet  enjoyment^  contained  in  it  or  implied  by  it;  or 


iSee  the  Commission's  recommendation  in  Chapter  XVI,  infra,  that  the  covenant 
for  quiet  enjoyment  be  expanded,  restated  and  deemed  by  statute  to  be  a  part 
of  every  tenancy  agreement. 
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(b)  any  right  of  re-entry  or  other  right  or  remedy  to  which, 
but  for  those  provisions,  the  grantor  or  other  person  for  the 
time  being  entitled  to  the  reversion  expectant  on  the 
termination  of  the  tenancy  agreement,  would  or  might  have 
been  entitled  by  reason  of  any  breach  of  the  covenants, 
conditions  or  provisions  contained  in  the  tenancy  agreement 
and  binding  on  the  tenant. 

RECOMMENDATIONS 

Defective  Tenancy  Agreements  Made  Under  Powers  to  Lease 

Sections  11  to  16  of  The  Landlord  and  Tenant  Act,  which  are  con- 
cerned with  the  validation  of  tenancy  agreements  created  under  a  power 
to  lease  where  there  is  a  failure  to  comply  with  the  terms  of  the  power, 
and  with  the  confirmation  of  invalid  tenancy  agreements,  should  be 
amended  to  give  effect  to  the  following  requirements: 

( 1 )  it  should  not  be  necessary  for  the  tenant  to  have  taken  possession 
in  order  for  a  tenancy  agreement  which  is  invalid  because  of  a 
failure  to  comply  with  the  terms  of  a  power  to  be  considered  as 
a  contract  for  a  grant.  It  follows  from  this  that  the  duty  of  the 
tenant  to  accept  a  confirmation  of  the  tenancy  agreement  should 
not  be  restricted  to  the  situation  where  he  is  in  possesion;  and 

(2)  the  sections  should  be  replaced  by  a  single  section,  with  some 
simplifying  changes  in  wording  in  the  manner  suggested  in  this 
chapter. 


CHAPTER  IX 


RENEWAL  OF  TENANCY  AGREEMENTS 

ON  BEHALF  OF  PERSONS  OUTSIDE  ONTARIO 


The  Landlord  and  Tenant  Act  provides  for  a  procedure  whereby  a 
tenancy  agreement  may  be  renewed  where  a  person  who  might  be  made 
compellable  to  execute  a  renewal  is  not  in  Ontario  or  is  not  amenable  to 
the  process  of  the  court.  A  judge  of  the  Supreme  Court  of  Ontario,  upon 
motion  of  any  person  entitled  to  a  renewal,  may  direct  the  surrender  of 
the  existing  agreement  and  the  execution  of  the  new  one,  by  a  person 
named  for  that  purpose,  in  the  name  of  the  person  who  ought  to  have 
renewed  it. 

The  mechanics  of  the  foregoing  procedure  are  contained  in  section 
64  of  The  Landlord  and  Tenant  Act,  which  provides  as  follows: 

( 1 )  Where  a  person  who,  in  pursuance  of  any  covenant  or 
agreement  in  writing,  if  in  Ontario  and  amenable  to  the  process  of 
the  Supreme  Court,  might  be  compelled  to  execute  any  lease  by  way 
of  renewal,  is  not  in  Ontario  or  is  not  amenable  to  the  process  of 
the  court,  the  court,  upon  the  motion  of  any  person  entitled  to  such 
renewal,  whether  such  person  is  or  is  not  under  any  disability,  may 
direct  such  person  as  the  court  thinks  proper  to  appoint  for  that  pur- 
pose to  accept  a  surrender  of  the  subsisting  lease  and  to  make  and 
execute  a  new  lease  in  the  name  of  the  person  who  ought  to  have 
renewed  it. 

(2)  A  new  lease  executed  by  the  person  so  appointed  is  as 
valid  as  if  the  person  in  whose  name  it  was  made  was  alive  and  not 
under  any  disability  and  had  himself  executed  it. 

(3)  In  every  such  case  it  is  in  the  discretion  of  the  court  to 
direct  an  action  to  be  brought  to  establish  the  right  of  the  person 
seeking  the  renewal,  and  not  to  make  the  order  for  such  new  lease 
unless  by  the  judgment  to  be  made  in  such  action,  or  until  after  it  has 
been  entered. 

(4)  A  renewed  lease  shall  not  be  executed  by  virtue  of  this 
section  in  pursuance  of  any  covenant  or  agreement  unless  the  sum  or 
sums  of  money,  if  any,  that  ought  to  be  paid  on  such  renewal  and 
the  things,  if  any,  that  ought  to  be  performed  in  pursuance  of  such 
covenant  or  agreement  by  the  tenant  be  first  paid  and  performed, 
and  counterparts  of  every  such  renewed  lease  shall  be  duly  executed 
by  the  tenant. 

(5)  All  sums  of  money  that  are  had,  received  or  paid  for,  or  on 
account  of,  the  renewal  of  any  lease  by  any  person  out  of  Ontario 
or  not  amenable  to  the  process  of  the  Supreme  Court,  after  a  deduc- 
tion of  all  necessary  incidental  charges  and  expenses,  shall  be  paid 
to  such  person  or  in  such  manner  or  into  the  Supreme  Court  to  such 
account,  and  be  applied  and  disposed  of,  as  the  court  directs. 

(6)  The  court  may  order  the  costs  and  expenses  of  and  relating 
to  the  applications,  orders,  directions,  conveyances  and  transfers,  or 
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any  of  them,  to  be  paid  and  raised  out  of  or  from  the  land,  or  the 
rents  in  respect  of  which  they  are  respectively  made,  in  such  manner 
as  the  court  considers  proper. 

We  recommend  that  the  references  to  "covenant"  in  subsections  1  and 
4  of  section  64  be  deleted  and  suggest  that  the  wording  of  subsection  1  be 
simplified  to  provide  as  follows: 

Where  a  person  who  might  be  compelled  to  execute  any  tenancy 
agreement  by  way  of  renewal  pursuant  to  any  agreement  in  writing 
is  not  in  Ontario,  or  is  not  amenable  to  the  process  of  the  court, 
the  court,  upon  the  motion  of  any  person  entitled  to  such  renewal, 
whether  such  person  is  or  is  not  under  any  disability,  may  direct  such 
person  as  the  court  thinks  proper  to  appoint  for  that  purpose  to 
accept  a  surrender  of  the  subsisting  tenancy  agreement  and  to  make 
and  execute  a  new  tenancy  agreement  in  the  name  of  the  person 
who  ought  to  have  renewed  it. 

Apart  from  the  changes  suggested  above,  which  are  intended  primarily 
for  purposes  of  simplification  of  language,  we  are  of  the  view  that  the 
provisions  contained  in  section  64  of  The  Landlord  and  Tenant  Act  are 
satisfactory  and  that  no  further  changes  are  necessary. 

RECOMMENDATIONS 

Renewal  of  Tenancy  Agreements  on  Behalf  of  Persons  Outside  Ontario 

Section  64  of  The  Landlord  and  Tenant  Act,  which  provides  for  a 
procedure  whereby  a  tenancy  agreement  may  be  renewed  where  a  person 
who  might  be  made  compellable  to  execute  a  renewal  is  not  in  Ontario  or 
is  not  amenable  to  the  process  of  the  court,  should  be  amended  by 
deleting  the  references  to  "covenant"  contained  therein,  and  the  wording 
of  subsection  1  should  be  simplified  in  the  manner  suggested. 


CHAPTER  X 


OBLIGATION  TO  DELIVER  A  COPY 
OF  THE  TENANCY  AGREEMENT 


Because  there  was  evidence  of  a  failure  on  the  part  of  some  resi- 
dential landlords  to  deliver  copies  of  tenancy  agreements  to  their  tenants, 
section  83  was  enacted  in  Part  IV  of  The  Landlord  and  Tenant  Act  to  put 
an  end  to  the  practice.  Section  83  provides: 

( 1 )  Where  a  tenancy  agreement  in  writing  is  executed  by  a 
tenant  on  or  after  the  1st  day  of  January,  1970,  the  landlord  shall 
ensure  that  a  fully  executed  duplicate  original  copy  of  the  tenancy 
agreement  is  delivered  to  the  tenant  within  twenty-one  days  after  its 
execution  and  delivery  by  the  tenant. 

(2)  Where  the  copy  of  a  tenancy  agreement  is  not  delivered  in 
accordance  with  subsection  1,  the  obligations  of  the  tenant  thereunder 
cease  until  such  copy  is  delivered  to  him. 

Commercial  Jeasing  arrangements,  because  they  are  often  negotiated 
with  the  assistance  of  a  lawyer,  rarely  result  in  the  tenant's  being  without 
a  copy  of  the  tenancy  agreement.  Nevertheless,  to  the  extent  that  it  does 
occur,  the  Commission  believes  that  the  practice  of  failing  to  deliver  a 
copy  of  the  tenancy  agreement  to  the  tenant  should  be  discouraged,  and 
the  enactment  of  a  section  similar  to  the  present  section  83,  applicable  to 
non-residential  tenancies,  would  appear  to  be  the  most  practical  way  of 
accomplishing  this. 

It  might  be  argued  that  the  requirement  that  the  landlord  deliver  a 
duplicate  original  copy  of  the  tenancy  agreement  within  twenty-one  days 
of  its  execution,  faihng  which  the  obligations  of  the  tenant  cease  until 
such  copy  is  delivered  to  him,  is  unsuitable  in  the  case  of  commercial 
tenancies.  A  similar  result  to  that  intended  by  section  83  might  be  achieved 
by  requiring  the  tenant  to  demand  a  copy  of  the  tenancy  agreement  from 
the  landlord,  a  failure  to  respond  to  such  demand  resulting  in  the  cessation 
of  the  tenant's  obligations  until  the  demand  is  honoured.  It  is  our  view, 
however,  that  the  advantage  of  having  uniform  provisions  in  this  regard 
applicable  to  commercial  and  residential  tenancies  outweighs  any  improve- 
ment contained  in  the  alternative  suggestion. 

We  recommend,  therefore,  that  the  landlord  of  non-residential  pre- 
mises be  required  to  deliver  a  fully  executed  duplicate  original  copy  of  the 
tenancy  agreement  to  the  tenant  within  twenty-one  days  after  its  execution 
and  delivery  by  the  tenant,  failing  which  the  obligations  of  the  tenant  under 
the  tenancy  agreement  should  cease  until  such  copy  is  delivered  to  him. 

RECOMMENDATION 

Obligation  to  Deliver  a  Copy  of  the  Tenancy  Agreement 

Provisions  similar  to  those  contained  in  the  present  section  83  of  The 
Landlord  and  Tenant  Act  should  be  enacted  applicable  to  non-residential 
tenancies,  so  that  where  a  tenancy  agreement  in  writing  is  executed,  the 
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landlord  should  be  required  to  deliver  a  fully  executed  duplicate  original 
copy  of  the  tenancy  agreement  to  the  tenant  within  twenty-one  days  after 
its  execution  and  delivery  by  the  tenant,  failing  which  the  obligations  of  the 
tenant  under  the  tenancy  agreement  should  cease  until  such  copy  is 
delivered  to  him. 


CHAPTER  XI 


TENANTS'  RIGHTS  PRIOR  TO  TAKING 
POSSESSION  {INTERESSE  TERMINI) 


Under  the  principle  of  interesse  termini,  a  tenant  who  has  not  gone 
into  possession  is  deprived  of  the  right  to  enforce  a  covenant  dependent  on 
the  existence  of  an  estate,  or  to  obtain  a  judgment  for  possession,  his  claim 
being  limited  to  one  for  damages.  The  archaic  principle  has  been  abolished 
with  respect  to  residential  tenancies.^ 

The  harm  which  is  likely  to  be  suffered  by  a  tenant  of  non-residential 
premises  as  a  result  of  the  application  of  the  doctrine  of  interesse  termini 
is  considerable  and  may  well  be  greater  than  the  harm  suffered  by  a  resi- 
dential tenant.  The  damages  which  can  be  awarded  to  a  tenant  in  such 
cases  are  inadequate,  as  they  usually  take  into  consideration  only  the 
difference  between  the  rental  value  and  the  actual  rent  reserved.-  Special 
damages,  such  as  loss  of  business  profits,  can  only  be  awarded  where  they 
are  found  to  be  within  the  contemplation  of  the  parties. 

In  the  view  of  the  Commission,  such  factors  as  the  location  and 
layout  of  the  rented  premises  are  of  such  importance  to  the  commercial 
tenant  as  to  make  an  enforceable  right  to  possession  a  fundamental  require- 
ment. It  is  recommended,  therefore,  that  a  tenant  of  non-residential 
premises  should  have  the  same  rights  before  he  takes  possession  as  after. 
Accordingly,  the  doctrine  of  interesse  termini  should  be  abolished. 

RECOMMENDATIONS 

Tenants'  Rights  Prior  to  Taking  Possession  (Interesse  Termini) 

A  tenant  of  non-residential  premises  should  have  the  same  rights 
before  he  takes  possession  as  after.  Accordingly,  the  doctrine  of  interesse 
termini,  having  been  abolished  with  respect  to  residential  tenancies,  should 
also  be  abolished  with  respect  to  non-residential  tenancies. 


"^The  Landlord  and  Tenant  Act,  s.  87.  See  also  the  Interim  Report,  at  p.  58, 
and  Appendix  F  to  that  Report. 

-Where  possession  cannot  be  given  because  of  a  defect  in  title,  and  where  the 
existing  tenant  is  rightfully  retaining  possession,  the  measure  of  damages  is 
governed  by  the  rule  in  Bain  v.  Fothergill  (1874),  L.R.  158.  Accordingly,  in 
Reaume  v.  Lalonde,  [1939]  O.W.N.  167,  [19391  3  D.L.R.  270  (C.A.),  it  was 
held,  following  Rotman  v.  Pcnnett  (1921),  64  D.L.R.  34,  49  O.L.R.  114  (C.A..), 
that  the  plaintiff  could  recover  only  for  the  expenses  he  would  have  to  pay  a 
solicitor  for  his  work  preparatory  to  and  in  drawing  up  the  tenancy  agreement. 
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CHAPTER  XII 


COVENANTS  RELATING  TO  THINGS  IN  BEING 
(IN  ESSE)  AND  THINGS  NOT  IN  BEING  (IN  POSSE) 


Section  90  of  The  Landlord  and  Tenant  Act  provides  that  covenants 
concerning  things  related  to  the  rented  premises  run  with  the  land  whether 
or  not  the  things  are  in  existence  at  the  time  of  the  agreement.  The  section, 
referable  to  residential  tenancies,  was  enacted  as  a  result  of  the  recom- 
mendation in  the  Interim  Report"^  for  the  abolition  of  the  ancient  rule, 
enunciated  in  Spencer's  Case,^  which  is  to  the  effect  that  where  an  express 
covenant  which  "touches  and  concerns"  the  subject  matter  of  the  tenancy 
agreement  refers  to  something  in  existence  (in  esse)  it  will  run  with  the 
land  whether  or  not  the  assigns  are  named,  but  where  it  refers  to  something 
not  in  existence  (in  posse)  at  the  time  of  the  agreement  the  covenant  does 
not  run  unless  the  tenant  covenanted  for  himself  and  his  assigns. 

The  distinction  between  covenants  in  esse  and  those  in  posse  has 
rarely  been  of  real  significance,  partly  because  of  the  fact  that  most  written 
tenancy  agreements  are  drafted  so  that  they  are  specifically  made  binding 
on  assigns,  and  the  same  considerations  which  prompted  the  abolition  of 
the  distinction  in  the  case  of  residential  tenancies  are  applicable  with 
respect  to  non-residential  tenancies.  The  recommendations  concerning  the 
running  of  covenants  contained  in  this  Report^  would,  if  adopted,  auto- 
matically abolish  the  distinction,  as  well  as  altering  many  of  the  other  rules 
governing  the  running  of  covenants  at  present. 

RECOMMENDATIONS 

Covenants  Relating  to  Things  in  Being  (In  Esse)  and 
Things  Not  in  Being  (In  Posse) 

As  is  now  the  case  with  respect  to  residential  tenancies,  the  rule 
which  holds  that  covenants  concerning  the  rented  property  relating 
to  things  in  existence  at  the  time  of  the  tenancy  agreement  run  with  the 
land,  while  covenants  relating  to  things  not  in  existence  at  that  time  do  not 
run  with  the  land  unless  the  tenant  covenanted  for  himself  and  his  assigns, 
should  be  abolished  with  respect  to  non-residential  tenancies.  Reference  is 
made  to  the  recommendations  contained  in  this  Report  concerning  the 
running  of  covenants. 


'^Interim  Report,  at  p.  59. 
2(1583),  5  Co.  Rep.  16a. 
^See  Chapter  III,  supra. 
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CHAPTER  XIII 


RIGHTS  OF  PARTIES  UPON 
TENANT'S  INSOLVENCY 


The  Commission  has  given  consideration  to  the  effect  of  the  bank- 
ruptcy and  insolvency  statutes  (the  Bankruptcy  Act,^  the  Winding-up  Act'-^ 
and  The  Assignments  and  Preferences  Act^)  upon  the  relation  of  landlord 
and  tenant  in  the  event  of  the  insolvency  of  the  tenant.^  The  rights  and 
obligations  of  landlords,  tenants,  sub-tenants,  trustees  in  bankruptcy, 
liquidators  and  assignees  were  examined  in  the  context  of  the  interrelation- 
ship of  the  provisions  of  the  bankruptcy  and  insolvency  statutes  and  the 
applicable  provisions  of  The  Landlord  and  Tenant  Act  contained  in  sec- 
tions 38  and  39  thereof.-'' 

The  relevant  legislative  provisions  in  the  Bankruptcy  Act  are  con- 
tained in  section  117.  That  section  provides  that  the  rights  of  landlords 
shall  be  determined  according  to  the  laws  of  the  province  in  which  the 
rented  premises  are  situated,  except  as  to  priority  of  ranking  as  set  out  in 
section  107(l)(f)  and  as  to  the  effect  of  the  bankruptcy  on  the  seizure  of 
property  for  rent  or  taxes  as  set  out  in  section  51(4)  of  the  Bankruptcy 
Act.  Section  107(l)(f)  limits  the  landlord's  preferred  claim  for  arrears  of 
rent  to  a  period  of  three  months  next  preceding  the  bankruptcy  and  for 
accelerated  rent  to  a  period  of  three  months  following  the  bankruptcy,  and 
the  claim  ranks  sixth  in  priority  in  the  scheme  of  distribution.  Under 
section  51(4),  upon  production  of  a  copy  of  the  receiving  order  or  assign- 
ment certified  by  the  trustee,  any  property  seized  for  rent  or  taxes,  or  the 
proceeds  of  such  property,  must  be  delivered  to  the  trustee. 

The  recommendations  contained  in  this  chapter  are  made  with  a  view 
towards  improving  the  administration  of  insolvent  estates  involving  the 
relation  of  landlord  and  tenant  and  are  concerned  with  the  landlord's 
preferential  lien  in  the  event  of  a  tenant's  insolvency,  the  rights  of  the 
trustee,  assignee  or  liquidator  with  respect  to  the  rented  premises,  the  right 
of  disclaimer  of  a  trustee,  liquidator  or  assignee,  the  payment  of  occupation 
rent,  the  rights  of  sub-tenants,  the  rights  of  the  tenant  in  the  event  of  a 
proposal  in  bankruptcy,  and  procedure  upon  adjudication. 

1.       The  Landlord's  Preferential  Lien 

Section  38(1 )  of  The  Landlord  and  Tenant  Act  provides  for  a  land- 
lord's lien  in  the  event  of  an  assignment,  winding-up  order  or  receiving 
order  being  made  by  or  against  a  tenant.  The  subsection  provides: 


iR.S.C.  1970,  c.  B-3. 

2R.S.C.  1970,  c.  W-10. 

■■'R.S.O.  1970,  c.  34. 

^See  generally  Houlden,  "Bankruptcy  of  the  Landlord  or  Tenant",  Special  Lec- 
tures of  the  Law  Society  of  Upper  Canada  (1965)  171. 

•'"'The  Commission  is  indebted  to  the  firm  of  Harries,  Houser,  Brown  and  Mc- 
Callum  for  ils  submissions  concerning  sections  38  and  39  of  The  Landlord  and 
Tenant  Act. 
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( 1 )  In  case  of  an  assignment  for  the  general  benefit  of  creditors, 
or  an  order  being  made  for  the  winding  up  of  an  incorporated  com- 
pany, or  where  a  receiving  order  in  bankruptcy  or  authorized  assign- 
ment has  been  made  by  or  against  a  tenant,  the  preferential  lien  of  the 
landlord  for  rent  is  restricted  to  the  arrears  of  rent  due  during  the 
period  of  three  months  next  preceding,  and  for  three  months  following 
the  execution  of  the  assignment,  and  from  thence  so  long  as  the 
assignee  retains  possession  of  the  premises,  but  any  payment  to  be 
made  to  the  landlord  in  respect  of  accelerated  rent  shall  be  credited 
against  the  amount  payable  by  the  assignee,  liquidator  or  trustee  for 
the  period  of  his  occupation. 

In  view  of  the  fact  that  section  107(1  )(f)  of  the  Bankruptcy  Act 
provides  for  the  priority  of  ranking  of  the  landlord's  claim  in  the  event  of 
bankruptcy,  section  38(1)  of  The  Landlord  and  Tenant  Act  is  no  longer 
of  any  great  importance.  The  section  should  be  retained,  however,  to  cover 
landlords'  claims  in  cases  of  winding-up  proceedings  and  in  cases  covered 
by  The  Assignments  and  Preferences  Act  dealing  with  assignments  for  the 
general  benefit  of  creditors. 

Under  section  38(1)  of  The  Landlord  and  Tenant  Act  as  worded  at 
present,  there  is  some  question  as  to  whether  the  landlord  can  claim  more 
than  three  months'  rent  as  accelerated  rent  and  three  months'  rent  prior 
to  the  winding-up  or  assignment,  depending  upon  the  date  upon  which  the 
rent  is  payable.  The  Commission  recommends  that  the  wording  of  section 
38(1)  be  changed  so  as  to  ensure  that  the  landlord's  priority  is  restricted 
to  six  months'  rent,  notwithstanding  the  date  on  which  the  rent  is  due.  It 
should  also  be  made  clear  that  the  reference  to  accelerated  rent  is  ap- 
plicable only  to  non-residential  tenancies,  given  the  Commission's  recom- 
mendation that  rent  acceleration  and  other  similar  clauses  should  be 
prohibited  in  respect  of  residential  tenancies.^ 

2.      Rights  of  Trustee,  Assignee  and  Liquidator  with 
Respect  to  the  Rented  Premises 

Section  38(2)  of  The  Landlord  and  Tenant  Act  provides: 

(2)  Notwithstanding  any  provision,  stipulation  or  agreement  in 
any  lease  or  agreement  or  the  legal  effect  thereof,  in  case  of  an 
assignment  for  the  general  benefit  of  creditors,  or  an  order  being 
made  for  the  winding  up  of  an  incorporated  company,  or  where  a 
receiving  order  in  bankruptcy  or  authorized  assignment  has  been  made 
by  or  against  a  tenant,  the  assignee,  liquidator  or  trustee  may  at  any 
time  within  three  months  thereafter  for  the  purposes  of  the  trust 
estate  and  before  he  has  given  notice  of  intention  to  surrender  posses- 
sion or  disclaim,  by  notice  in  writing  elect  to  retain  the  leased 
premises  for  the  whole  or  any  portion  of  the  unexpired  term  and  any 
renewal  thereof,  upon  the  terms  of  the  lease  and  subject  to  the  pay- 
ment of  the  rent  as  provided  by  the  lease  or  agreement,  and  he  may, 
upon  payment  to  the  landlord  of  all  arrears  of  rent,  assign  the  lease 
with  rights  of  renewal,  if  any,  to  any  person  who  will  covenant  to 
observe  and  perform  its  terms  and  agree  to  conduct  upon  the  demised 
premises  a  trade  or  business  which  is  not  reasonably  of  a  more  objec- 


6See  Chapter  XV,  infra. 
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tionable  or  hazardous  nature  than  that  which  was  thereon  conducted 
by  the  debtor,  and  who  on  appHcation  of  the  assignee,  liquidator  or 
trustee,  is  approved  by  a  judge  of  the  Supreme  Court  as  a  person  fit 
and  proper  to  be  put  in  possession  of  the  leased  premises. 

It  has  been  held"^  that  section  38(2)  permits  a  trustee,  liquidator  or 
assignee  to  occupy  the  rented  premises  for  three  months,  and  that  this 
right  is  unqualified  and  unconditional.  A  question  exists,  however,  as  to 
whether  the  trustee  can  sell  the  assets  if  the  tenancy  agreement  contains  a 
provision  prohibiting  bankruptcy  sales.  There  would  appear  to  be  a  conflict 
between  the  interest  of  the  creditors  in  having  the  rented  premises  used 
for  the  purpose  of  selling  estate  assets,  and  the  interest  of  the  landlord, 
who  may  suffer  damage  because  of  the  way  in  which  such  sales  are 
usually  carried  out.  The  possible  prejudice  to  the  landlord's  interest  is 
emphasized  by  the  fact  that  the  type  of  conduct  engaged  in  by  the  trustee 
could  not  have  been  engaged  in  by  the  tenant.  In  addition,  other  tenants 
of  the  landlord  may  have  their  businesses  affected  by  the  continued  occu- 
pation of  a  trustee  for  the  purpose  of  realizing  assets. 

In  view  of  the  conflicting  interests  involved  with  respect  to  the  selling 
of  estate  assets,  the  Commission  recommends  that  a  compromise  be 
effected,  whereby  the  trustee,  assignee  or  liquidator  be  allowed  to  sell 
assets  from  the  premises  provided  that  he  does  not  breach  any  of  the 
obligations  imposed  on  the  tenant  under  the  tenancy  agreement.  The 
interest  of  creditors  should  not  be  given  such  precedence  as  to  enable  the 
trustee  to  ignore  the  terms  of  the  agreement.  It  may  be  that  because  of 
certain  onerous  provisions  in  the  tenancy  agreement  the  trustee  will  forego 
the  right  to  dispose  of  assets  from  the  rented  premises.  The  trustee  may, 
however,  still  sell  the  assets  in  bulk  or  arrange  for  their  sale  at  premises 
especially  rented  for  that  purpose. 

Under  section  38(2)  of  The  Landlord  and  Tenant  Act,  the  trustee, 
liquidator  or  assignee  is  given  the  right  to  elect  to  retain  a  portion  of  the 
unexpired  term  of  the  tenancy  agreement.  In  the  view  of  the  Commission, 
this  is  unfair  to  the  landlord  and  gives  the  trustee  rights  denied  any  other 
tenant.  It  would  seem  to  be  sufficient  acknowledgment  of  the  creditors' 
interests  to  permit  the  trustee  to  elect  to  retain  the  whole  of  the  unexpired 
term  of  the  tenancy  agreement.  Furthermore,  being  of  the  opinion  that  the 
trustee,  liquidator  or  assignee  should  be  treated,  so  far  as  possible, 
similarly  to  an  assignee  of  the  term,  the  Commission  recommends  that 
where  a  trustee,  liquidator  or  assignee  elects  to  retain  the  term  he  should 
be  required  to  pay  all  arrears,  whether  by  way  of  rent  or  otherwise,  and 
he  should  also  be  responsible  for  the  performance  of  all  other  obligations 
provided  for  in  the  tenancy  agreement. 

In  the  event  of  an  assignment  by  the  trustee,  liquidator  or  assignee, 
section  38(2)  is  ambiguous  as  to  the  person  with  whom  the  assignee  of  the 
trustee,  liquidator  or  assignee  should  covenant.  The  Commission  is  of  the 
view  that  the  legislation  should  state  that  the  covenants  of  the  assignee 
should  be  given  to  the  landlord. 


'For  a  detailed  analysis  of  the  provisions  of  section  38(2)  see  In  re  Limestone 
Electrical  and  Supply  Company  Limited,  [1955]  3  D.L.R.  104,  [19551  O.R.  291 
(C.A.). 
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Finally,  there  is  some  doubt  as  to  the  liability  of  a  trustee  who  has 
elected  to  retain  a  tenancy  agreement  and  has  subsequently  assigned  it.  In 
the  view  of  the  Commission,  upon  the  assignment  of  the  agreement  by  the 
trustee,  liquidator  or  assignee,  all  liability  of  the  trustee,  liquidator  or 
assignee  should  thereupon  cease.  This  would  enable  the  insolvent  estate  to 
be  wound  up  before  the  expiry  of  the  term  under  the  tenancy  agreement. 

The  following  rewording  of  section  38(2)  is  suggested,  and  a  new 
subsection  3  is  added,  in  order  to  give  effect  to  the  foregoing  recommenda- 
tions regarding  the  rights  of  a  trustee,  liquidator  or  assignee  with  respect 
to  the  rented  premises: 

(2)  Notwithstanding  any  provision,  stipulation  or  agreement  in 
any  tenancy  agreement  or  the  legal  effect  thereof,  except  as  herein 
otherwise  provided,  in  the  case  of  an  assignment  for  the  general 
benefit  of  creditors,  an  order  being  made  for  the  winding-up  of  an 
incorporated  company  under  the  Winding-up  Act  (Canada)  or  where 
a  receiving  order  or  assignment  under  the  Bankruptcy  Act  (Canada) 
has  been  made  by  or  against  a  tenant  holding  possession  pursuant  to 
a  tenancy  agreement,  the  assignee,  liquidator  or  trustee  in  bankruptcy 
shall  have  the  following  powers: 

(a)  to  occupy  the  rented  premises  for  a  period  of  three  months 
thereafter  and  to  use  the  said  premises  for  the  purpose  of 
the  trust  estate  and  to  sell  the  assets  of  the  estate  in  such 
manner  as  the  assignee,  Iquidator  or  trustee  in  bankruptcy 
shall  see  fit,  subject  to  the  other  provisions  contained  in  the 
tenancy  agreement,  and  his  entering  into  possession  of  the 
rented  premises  and  the  occupation  by  him  while  required 
for  the  purpose  of  the  trust  estate  shall  not  be  deemed  to 
be  evidence  of  an  intention  on  his  part  to  retain  the  tenancy 
agreement; 

(b)  during  the  said  three  month  period  and  before  any  notice 
of  intention  to  disclaim  has  been  given,  by  notice  in  writing 
to  elect  to  retain  the  rented  premises  for  the  whole  of  the 
unexpired  term  of  the  tenancy  agreement  and  any  renewal 
thereof  provided  that 

(i)   all  arrears  of  any  nature  whatsoever  under  the  said 
tenancy  agreement  are  paid,  and 

(ii)  the  retention  shall  be  upon  the  terms  of  the  tenancy 
agreement  and  subject  to  the  payment  of  rent  and  other 
charges  as  provided  by  the  tenancy  agreement;  and 

(c)  where  there  has  been  an  election  to  retain,  as  hereinbefore 
provided,  to  assign  the  tenancy  agreement  with  rights  of 
renewal,  if  any,  to  any  person  who  will  covenant  with  the 
landlord  to  observe  and  perform  its  terms  and  agree  with 
the  landlord  to  conduct  upon  the  premises  a  trade  or 
business  which  is  not  reasonably  of  a  more  objectionable  or 
hazardous  nature  than  that  which  was  thereon  conducted  by 
the  tenant  and  who  on  application  of  the  assignee,  liquidator 
or  trustee  in  bankruptcy  is  approved  by  a  judge  of  the 
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Supreme  Court  as  a  person  fit  and  proper  to  be  put  in 
possession  of  the  rented  premises. 

(3)  Upon  the  tenancy  agreement  being  assigned  in  accordance 
with  the  provisions  of  subsection  2  or  with  the  written  consent  of  the 
landlord,  all  liability  of  the  assignee,  liquidator  or  trustee  in  bank- 
ruptcy or  of  the  estate  being  administered  by  the  assignee,  liquidator 
or  trustee  in  bankruptcy,  shall  thereupon  cease. 


3.      Right  of  Disclaimer 

The  right  of  the  trustee,  liquidator  or  assignee  to  disclaim  the  tenancy 
agreement  is  provided  for  in  section  39(1)  of  The  Landlord  and  Tenant 
Act,  which  reads  as  follows: 

( 1 )  The  assignee,  liquidator  or  trustee  has  the  further  right, 
at  any  time  before  so  electing,  by  notice  in  writing  to  the  landlord, 
to  surrender  possession  or  disclaim  any  such  lease,  and  his  entry  into 
possession  of  the  leased  premises  and  their  occupation  by  him,  while 
required  for  the  purposes  of  the  trust  estate,  shall  not  be  deemed  to 
be  evidence  of  an  intention  on  his  part  to  elect  to  retain  possession 
pursuant  to  section  38. 

The  Commission  is  of  the  view  that  the  right  of  disclaimer  should  be 
retained,  but  recommends  that  the  wording  of  section  39(1)  be  clarified 
so  as  to  provide  that  the  assignee,  liquidator  or  trustee  in  bankruptcy  has 
the  right  at  any  time,  by  notice  in  writing  to  the  landlord,  to  disclaim  the 
tenancy  agreement  wherein  the  insolvent  party  was  the  tenant,  provided 
that  such  notice  shall  be  given  prior  to  any  election  to  retain  the  term. 
The  Commission  further  recommends  that  there  be  a  deemed  disclaimer 
where  the  landlord  has  filed  with  the  trustee,  liquidator  or  assignee,  who 
has  not  entered  into  possession  or  elected  to  retain  the  tenancy  agreement, 
a  statutory  declaration  setting  out  the  name  and  address  of  the  landlord, 
the  state  of  account,  and  a  true  copy  of  the  tenancy  agreement,  and  if  the 
trustee,  liquidator  or  assignee  does  not  elect  to  retain  the  term  or  enter  into 
possession  within  fifteen  days  of  receipt  of  such  declaration. 

It  is  proposed,  therefore,  that  section  39(1)  of  The  Landlord  and 
Tenant  Act  be  amended  to  provide  as  follows: 

( 1 )  (a)  The  assignee,  liquidator  or  trustee  in  bankruptcy  has  the 
right  at  any  time,  by  notice  in  writing  to  the  landlord,  to  disclaim 
the  tenancy  agreement  wherein  the  insolvent  party  was  the  tenant, 
provided  that  such  notice  shall  be  given  prior  to  any  election  to  retain 
the  term. 

(b)  If  the  assignee,  liquidator  or  trustee  in  bankruptcy  has  not 
entered  into  possession  of  the  rented  premises  and  has  not  elected  to 
retain  the  term,  the  landlord  may  file  with  the  assignee,  liquidator  or 
trustee  in  bankruptcy  a  statutory  declaration  setting  out  the  name  and 
address  of  the  landlord  and  the  state  of  account  between  the  landlord 
and  tenant,  with  a  true  copy  of  the  tenancy  agreement,  if  any,  at- 
tached and  if  the  assignee,  liquidator  or  trustee  in  bankruptcy  does 
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not  elect  to  retain  the  tenancy  agreement  or  enter  into  possession  of 
the  rented  premises  within  fifteen  days  of  receiving  the  statutory 
declaration,  he  shall  be  deemed  to  have  disclaimed  the  term. 


4.      Payment  of  Occupation  Rent 

As  the  Bankruptcy  Act  provides  only  indirectly  for  the  payment  of 
occupation  rent,  the  Commission  is  of  the  view  that  the  requirement  of 
the  payment  of  occupation  rent  by  a  trustee,  liquidator  or  assignee  as 
contained  in  section  38(1)  of  The  Landlord  and  Tenant  Act  should  be 
retained,  as  part  of  a  new  subsection.  It  will  be  noted  that  under  both 
section  107(l)(f)  of  the  Bankruptcy  Act  and  under  section  38(1)  of 
The  Landlord  and  Tenant  Act,  the  payment  made  on  account  of  acceler- 
ated rent  is  to  be  credited  against  the  amount  payable  for  occupation  rent. 
In  fact,  however,  occupation  rent  is  usually  paid  first,  before  the  claim  for 
accelerated  rent.  The  Commission  recommends,  therefore,  that  the  legisla- 
tion provide  that  any  payment  on  account  of  occupation  rent  should  be 
credited  against  any  amount  due  for  accelerated  rent,  rather  than  vice 
versa. ^ 

The  Commission  is  further  of  the  view  that  the  cessation  of  liability 
for  payment  of  occupation  rent  upon  the  giving  of  a  disclaimer  or  a  sur- 
render of  possession  should  be  provided  for  in  sufficient  detail  so  that 
while  the  trustee,  liquidator  or  assignee  should  be  relieved  of  liability  for 
rent  upon  disclaimer,  he  can  do  so  only  on  reasonable  notice.  The  Com- 
mission recommends  that  the  giving  of  one  month's  notice  be  required. 


5.      Rights  of  Sub-Tenants 

Section  39(2)  of  The  Landlord  and  Tenant  Act  protects  a  sub-tenant 
of  the  original  landlord,  since  the  sub-tenant  may,  upon  a  disclaimer  or 
election  to  assign  by  a  trustee,  liquidator  or  assignee,  elect  to  stand  in  the 
same  position  with  the  landlord  as  if  he  were  a  direct  tenant  from  the 
landlord.  Section  39(2)  provides  as  follows: 

(2)  Where  the  assignor,  or  person  or  firm  against  whom  a 
receiving  order  has  been  made  in  bankruptcy,  or  a  winding  up  order 
has  been  made,  being  a  lessee,  has,  before  the  making  of  the  assign- 
ment or  such  order  demised  any  premises  by  way  of  under-lease, 
approved  or  consented  to  in  writing  by  the  landlord,  and  the  assignee, 
liquidator  or  trustee  surrenders,  disclaims  or  elects  to  assign  the  lease, 
the  under-lessee,  if  he  so  elects  in  writing  within  three  months  of 
such  assignment  or  order,  stands  in  the  same  position  with  the  land- 
lord as  though  he  were  a  direct  lessee  from  the  landlord  but  subject, 
except  as  to  rental  payable,  to  the  same  liabilities  and  obligations  as 
the  assignor,  bankrupt  or  insolvent  company  was  subject  to  under  the 
lease  at  the  date  of  the  assignment  or  order,  but  the  under-lessee  shall 
in  such  event  be  required  to  covenant  to  pay  to  the  landlord  a  rental 
not  less  than  that  payable  by  the  under-lessee  to  the  debtor,  and  if 


8The  reference  to  accelerated  rent  is  applicable  only  to  non-residential  tenancies, 
inasmuch  as  the  Commission  recommends  that  rent  acceleration  clauses  be 
prohibited  in  respect  of  residential  tenancies.  See  Chapter  XV,  infra. 
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such  last  mentioned  rental  was  greater  than  that  payable  by  the 
debtor  to  the  said  landlord,  the  under-lessee  shall  be  required  to 
covenant  to  pay  to  the  landlord  the  like  greater  rental. 

The  subsection  appears  to  apply,  in  the  case  of  bankruptcies,  only 
where  there  has  been  a  receiving  order.  It  should  also  apply  where  there 
is  an  assignment  under  the  Bankruptcy  Act.  Furthermore,  there  would 
appear  to  be  no  valid  reason  for  retaining  the  wording  which  makes  the 
subsection  applicable  to  a  situation  where  the  trustee  has  elected  to  retain 
the  term.  Finally,  in  the  view  of  the  Commission,  the  sub-tenant  should  be 
given  an  additional  one-half  month  to  make  his  election,  as  a  consequence 
of  the  right  of  the  trustee,  liquidator  or  assignee  to  disclaim  within  the 
period  of  three  months. 

The  Commission  proposes,  therefore,  that  section  39(2)  of  The 
Landlord  and  Tenant  Act  be  amended  to  provide  as  follows: 

(2)  In  the  case  of  an  assignment  for  the  general  benefit  of 
creditors,  an  order  being  made  for  winding-up  of  an  incorporated 
company  under  the  Winding-up  Act  (Canada)  or  where  a  receiving 
order  or  assignment  under  the  Bankruptcy  Act  (Canada)  has  been 
made  by  or  against  a  tenant,  and  the  tenant  has,  before  such  assign- 
ment, order  or  bankruptcy,  given  with  the  written  consent  or  approval 
of  the  landlord,  a  sub-tenancy  agreement  of  the  whole  or  any  part  of 
the  rented  premises  and  the  assignee,  liquidator  or  trustee  in  bank- 
ruptcy disclaims  the  tenancy  agreement,  the  sub-tenant  may  within 
one  hundred  and  five  days  of  the  order,  assignment  or  bankruptcy, 
elect  by  notice  in  writing  to  the  landlord  to  stand  in  the  same  position 
as  if  he  were  a  direct  tenant  of  the  landlord  and  the  terms  of  the 
tenancy  agreement  between  the  landlord  and  the  sub-tenant,  including 
payment  of  rent,  shall  be  the  same  as  those  between  the  tenant  and 
the  sub-tenant. 

6.      Rights  of  Tenant  in  the  Event  of  a  Proposal  in  Bankruptcy 

Many  tenancy  agreements  provide  for  the  termination  of  the  tenancy 
agreement  if  the  tenant  makes  a  proposal  to  his  creditors  under  the 
Bankruptcy  Act.  Since  this  may  result  in  the  destruction  of  the  efficacy  of 
the  proposal,  the  Commission  is  of  the  view  that  so  long  as  there  is  no 
default  under  the  other  terms  of  the  tenancy  agreement,  the  landlord 
should  have  no  right  of  re-entry  or  forfeiture  in  the  event  that  a  proposal 
is  made  by  a  tenant  under  the  Bankruptcy  Act.  The  Commission  recom- 
mends that  this  be  the  case  notwithstanding  the  existence  of  a  provision  in 
the  tenancy  agreement  under  which  the  tenancy  agreement  is  terminated 
upon  the  making  of  a  proposal. 

The  Commission  proposes  that  a  new  section  be  enacted  in  The 
Landlord  and  Tenant  Act,  following  what  are  now  sections  38  and  39 
thereof,  to  provide  as  follows: 

In  the  event  that  a  proposal  is  made  by  a  tenant  under  the 
Bankruptcy  Act  (Canada)  and  providing  that  there  is  no  default 
under  the  terms  of  the  tenancy  agreement,  the  landlord  of  premises 
leased  to  an  insolvent  debtor  shall  have  no  right  of  re-entry  or 
forfeiture  because  of  the  making  of  such  proposal,  notwithstanding 
the  terms  of  any  tenancy  agreement. 


72 


7.      Adjudication  of  Disputes 


Section  39(3)  of  The  Landlord  and  Tenant  Act  provides  for  the 
adjudication,  upon  summary  application  to  a  judge  of  the  Supreme  Court, 
of  disputes  arising  under  section  38  and  39.  The  Commission  recommends 
that  this  provision  for  summary  adjudication  be  retained,  and  that  it  apply 
in  addition  to  the  proposed  provisions  governing  the  rights  of  the  tenant 
in  the  event  of  a  proposal  in  bankruptcy. 


RECOMMENDATIONS 

The  following  recommendations  are  made  with  a  view  towards  im- 
proving the  administration  of  insolvent  estates  involving  the  relation  of 
landlord  and  tenant. 

The  Landlord's  Preferential  Lien 

In  view  of  some  uncertainty  as  to  whether,  under  the  present  wording 
of  section  38(1 )  of  The  Landlord  and  Tenant  Act,  the  landlord  can  claim 
more  than  three  months'  rent  as  accelerated  rent  and  three  months'  rent 
prior  to  a  winding-up  or  assignment,  the  wording  of  section  38(1)  should 
be  changed  to  ensure  that  the  landlord's  piority  is  restricted  to  a  maximum 
of  six  months'  rent  notwithstanding  the  date  on  which  rent  is  payable. 
It  should  also  be  made  clear  that  the  reference  to  accelerated  rent  is 
applicable  only  to  non-residential  tenancies,  given  the  Commission's  re- 
commendation that  rent  acceleration  and  other  similar  clauses  should  be 
prohibited  in  respect  of  residential  tenancy  agreements. 

Rights  of  Trustee,  Assignee  and  Liquidator  with  respect 
to  Rented  Premises 

Section  38(2)  of  The  Landlord  and  Tenant  Act  should  be  amended 
so  as  to  give  effect  to  the  following  requirements: 

( 1 )  the  right  of  the  trustee  in  bankruptcy,  assignee  or  liquidator  to 
occupy  the  rented  premises  for  a  period  of  three  months  after 
the  receiving  order,  assignment  or  winding-up  order  should  be 
clearly  set  out  in  the  legislation,  and  the  trustee,  assignee  or 
liquidator  should  have  the  power  to  sell  assets  from  the  premises 
while  he  is  occupying  the  premises,  notwithstanding  any  pro- 
vision in  the  tenancy  agreement  to  the  contrary,  provided  that  he 
does  not  breach  any  of  the  other  obligations  imposed  on  the 
tenant  under  the  tenancy  agreement; 

(2)  during  the  three  months'  period,  the  trustee,  assignee  or  liquida- 
tor should  have  the  right  to  elect,  by  notice  in  writing,  to  retain 
the  premises  for  the  whole  of  the  unexpired  term  only,  rather 
than  for  the  whole  or  any  portion  of  the  term  as  is  the  case  at 
present,  and  such  right  should  be  exercisable  subject  to  the  pay- 
ment of  all  arrears  of  any  nature  and  subject  to  the  performance 
of  all  other  obligations  provided  for  in  the  tenancy  agreement; 

(3)  the  right  of  the  trustee,  assignee  or  liquidator  to  assign  the 
tenancy  agreement  should  be  clearly  stated  to  be  a  right  to 
assign  to  a  person  who  will  covenant  with  the  landlord;  and 
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(4)  where  there  has  been  an  assignment  of  the  term  by  a  trustee, 
Hquidator  or  assignee  who  has  elected  to  retain  the  term,  all 
liability  of  the  trustee,  assignee  or  liquidator  should  cease  upon 
the  assignment. 

Right  of  Disclaimer 

Section  39(1)  of  The  Landlord  and  Tenant  Act,  which  provides  for 
the  right  of  the  trustee  in  bankruptcy,  assignee  or  liquidator  to  disclaim 
the  tenancy  agreement,  should  be  clarified  so  as  to  provide  that  the  trustee, 
assignee  or  liquidator  has  the  right  at  any  time,  by  notice  in  writing  to  the 
landlord,  to  disclaim  the  tenancy  agreement  wherein  the  insolvent  party 
was  the  tenant,  provided  that  such  notice  be  given  prior  to  any  election 
to  retain  the  term.  Furthermore,  provision  should  be  made  for  a  deemed 
disclaimer  where  the  landlord  has  filed  a  statutory  declaration  with  the 
trustee,  assignee  or  liquidator  setting  out  the  name  and  address  of  the 
landlord  and  the.state  of  account  between  the  landlord  and  tenant  with  a 
true  copy  of  the  tenancy  agreement,  if  any,  attached,  and  the  trustee, 
assignee  or  liquidator  does  not  elect  to  retain  the  term  or  enter  into  pos- 
session within  fifteen  days  of  receipt  of  such  declaration. 

Payment  of  Occupation  Rent 

In  recognition  of  the  fact  that  occupation  rent  is  usually  paid  before 
accelerated  rent,  the  provisions  of  section  38(1)  of  The  Landlord  and 
Tenant  Act  should  be  amended  to  provide  that,  with  respect  to  non- 
residential premises,  any  payment  on  account  of  occupation  rent  should  be 
credited  against  any  amount  due  for  accelerated  rent,  rather  than  vice 
versa.  A  further  subsection  to  section  38  should  be  enacted  to  provide 
that  liability  for  payment  of  occupation  rent  should  cease  upon  a  dis- 
claimer, except  that  if  the  trustee,  assignee  or  liquidator  has  entered  into 
possession  he  should  be  required  to  give  one  month's  notice  of  intention 
to  disclaim  or  pay  one  month's  occupation  rent. 

Rights  of  Sub-Tenants 

Section  39(2)  of  The  Landlord  and  Tenant  Act,  which  affords  some 
protection  to  sub-tenants  in  the  event  of  a  disclaimer  by  a  trustee,  assignee 
or  liquidator,  should  be  amended  to  give  effect  to  the  following  require- 
ments: 

(1)  in  the  case  of  bankruptcies,  the  provisions  of  the  subsection 
should  not  be  restricted  in  their  application  to  situations  where 
there  has  been  a  receiving  order; 

(2)  the  provisions  should  not  be  applicable  to  a  situation  where  the 
trustee  has  elected  to  retain  the  term;  and 

(3)  the  right  of  the  sub-tenant  to  make  his  election  should  be  exer- 
cisable within  one  hundred  and  five  days  of  the  making  of  the 
receiving  order,  winding-up  order  or  assignment. 

Rights  of  Tenant  in  the  Event  of  a  Proposal  in  Bankruptcy 

The  Landlord  and  Tenant  Act  should  provide  .that  so  long  as  there 
is  no  default  under  the  other  terms  of  the  tenancy  agreement,  the  landlord 
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should  have  no  right  of  re-entry  or  forfeiture  in  the  event  that  a  proposal 
is  made  by  a  tenant  under  the  Bankruptcy  Act,  notwithstanding  the  terms 
of  the  tenancy  agreement. 

A  d judication  of  Disputes 

The  provisions  contained  in  section  39(3)  of  The  Landlord  and 
Tenant  Act,  under  which  a  judge  of  the  Supreme  Court  may,  upon  sum- 
mary application,  adjudicate  disputes  arising  under  these  sections,  should 
be  retained. 


CHAPTER  XIV 

FIXTURES 


1.      Right  of  Tenant  to  Remove  Fixtures 

The  distinction  between  chattels  that  have  been  attached  to  the 
premises,  and  therefore  comprise  tenant's  fixtures  which  may  be  removed 
by  the  tenant  prior  to  the  expiration  of  the  term  of  the  tenancy  agreement, 
and  those  chattels  which  comprise  landlord's  fixtures,  and  therefore  may 
not  be  removed  in  the  absence  of  an  agreement  to  the  contrary,  provides 
a  not  infrequent  source  of  friction  between  landlords  and  tenants.  Disputes 
generally  arise  in  the  context  of  commercial  tenancies,  although  there  is 
no  reason  why  the  proposals  we  make  for  reform  in  this  area  of  the  law 
should  not  be  made  to  apply  to  all  types  of  tenancies. 

Apart  from  an  agreement  between  the  parties,  the  tenant  is  permitted 
at  common  law  to  remove  chattels  that  have  been  attached  by  him  to  the 
freehold  for  the  purpose  of  trade  or  for  domestic  convenience  or  ornament, 
provided  he  does  so  before  the  end  of  the  term  and  provided  that  no 
material  injury  is  thereby  caused  to  the  freehold.  The  short  form  provision, 
"Provided  that  the  lessee  may  remove  his  fixtures",  contained  in  The  Short 
Forms  of  Leases  Act,^  has  the  following  extended  meaning: 

10.  Provided,  and  it  is  hereby  expressly  agreed  that  the  lessee 
may  at  or  prior  to  the  expiration  of  the  term  hereby  granted,  take, 
remove  and  carry  away  from  the  premises  hereby  demised  all  fixtures, 
fittings,  plant,  machinery,  utensils,  shelving,  counters,  safes  or  other 
articles  upon  the  said  premises  in  the  nature  of  trade  or  tenants' 
fixtures  or  other  articles  belonging  to  or  brought  upon  the  said 
premises  by  the  said  lessee,  but  the  lessee  shall  in  such  removal  do 
no  damage  to  the  said  premises,  or  shall  make  good  any  damage 
which  he  may  occasion  thereto. 

The  foregoing  provision  has  rarely  been  interpreted,  and  to  the  extent 
that  it  has,  does  not  appear  to  have  extended  the  common  law  position 
of  the  tenant. 2 

Leasehold  improvements  of  a  permanent  nature  effected  by  tenants, 
such  as  doors  and  windows  installed  on  the  premises,  cannot  be  removed 
by  the  tenant.  Questions  frequently  arise  as  to  whether  particular  installa- 
tions such  as,  for  example,  wall  partitions  removable  without  damage,  are 
improvements  of  such  a  permanent  nature  as  to  become  the  landlord's 
property  or  whether  they  are  tenant's  fixtures.  Questions  also  arise  as  to 
whether  a  particular  chattel  is  a  fixture  at  all.  Further  complicating  the 
task  of  judicial  determination  of  disputes  in  this  area  is  the  fact  that  some 
articles  may  become  fixtures  even  though  they  are  not  physically  affixed  to 
the  premises,  although  this  is  not  the  general  rule. 


iR.S.O.  1970,  c.  436. 

2See  generally,  Campbell,  "Fixtures  and  Improvements  Including  the  Rights  of 

Conditional   Vendors   and   Chattel  Mortgagees",  Special  Lectures   of  the   Law 

Society  of  Upper  Canada  (1965)  45. 
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In  the  leading  case  of  Stack  v.  T.  Eaton  Co.^  five  rules  were  set  down 
relating  to  fixtures  generally: 

( 1 )  articles  not  otherwise  attached  to  the  land  than  by  their 
own  weight  are  not  to  be  considered  as  part  of  the  land,  unless  the 
circumstances  are  such  as  show  that  they  were  intended  to  be  part  of 
the  land; 

(2)  articles  affixed  to  the  land  even  slightly  are  to  be  con- 
sidered part  of  the  land  unless  circumstances  are  such  as  to  show  that 
they  were  intended  to  continue  to  be  chattels; 

(3)  the  circumstances  necessary  to  be  shown  to  alter  the 
prima  facie  character  of  the  articles  are  circumstances  which  show  the 
degree  of  annexation  and  object  of  such  annexation,  which  are  patent 
for  all  to  see; 

(4)  the  intention  of  the  person  affixing  the  articles  of  the  soil 
is  material  only  so  far  as  it  can  be  presumed  from  the  degree  and 
object  of  the  annexation;  and 

(5)  even  in  the  case  of  tenant's  fixtures  put  in  for  the  purpose 
of  trade,  they  form  part  of  the  freehold,  with  the  right,  however,  to 
the  tenant,  as  between  him  and  his  landlord,  to  bring  them  back  to 
the  state  of  chattels  again  by  severing  them  from  the  soil,  and  they 
pass  by  a  conveyance  of  the  land  as  part  of  it,  subject  to  this  right  of 
the  tenant. 

Difficulty  in  reconciling  the  judicial  decisions  on  the  subject  of 
fixtures  arises  from  the  heavy  reliance  of  each  decision  upon  the  facts  of 
the  particular  case.  The  importance  of  the  intention  of  the  parties  would 
appear  to  preclude  the  creation  of  a  statutory  code  setting  out  which 
chattels  are  tenant's  fixtures  and  which  are  not.  A  practical  solution,  in  the 
view  of  the  Commission,  would  be  to  attempt  to  direct  the  minds  of  the 
parties  to  the  desirability  of  agreeing  in  advance  as  to  which  chattels  are 
tenant's  fixtures  and  which  are  not.  To  this  end,  a  provision  along  the 
following  lines  is  suggested  for  inclusion  in  The  Landlord  and  Tenant  Act: 

(1)  The  parties  to  a  tenancy  agreement  may  include  therein  a 
clause  or  schedule  of  all  items  which  the  parties  intend  to  be  trade  or 
tenant's  fixtures  and  capable  of  being  removed  by  a  tenant  as  pro- 
vided in  subsection  2,  or  landlord's  fixtures  which  are  not  so  capable 
of  being  removed  by  a  tenant,  and  unless  specifically  provided  to  the 
contrary  such  clause  or  schedule  shall  not  affect  the  determination  of 
what  other  items  are  trade,  tenant's  or  landlord's  fixtures  under  the 
common  law. 

In  recognition  of  the  difficulties  posed  in  this  area,  a  number  of  com- 
mercial tenancy  agreements  already  contain  clauses  which  follow  an 
approach  similar  to  that  recommended.  While  the  proposed  amendment 
does  not  create  a  new  rule,  the  Commission  hopes  that  its  enactment 
would  prompt  lawyers  for  the  parties,  especially  parties  to  commercial 
agreements,  to  alert  their  clients  to  the  desirability  of  removing  many 
items  from  the  area  of  potential  conflict. 


3(1902),  4  O.L.R.  335,  1  O.W.R.  511  (C.A.). 
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2.       Time  for  Removal  of  Tenant's  Fixtures 

In  addition  to  problems  arising  over  what  are  tenant's  fixtures,  there 
is  a  further  source  of  confl'ct  which  emerges  from  the  Hmitation  imposed 
by  the  common  law  on  the  time  within  which  the  tenant  must  remove 
those  fixtures. 

The  general  common  law  rule  provides  that  the  tenant's  right  to 
remove  tenant's  fixtures  continues  during  the  original  term  and  during 
such  further  period  as  he  is  entitled  to  consider  himself  a  tenant.  The 
proposition  has  also  been  stated  in  the  following  terms:'* 

.  .  .  the  tenant  has  the  right  to  remove  fixtures  of  this  nature  during 
his  term,  or  during  what  may,  for  this  purpose,  be  considered  as  an 
excrescence  on  the  term. 

Numerous  diificulties  have  been  encountered  by  courts  in  determining 
what  may  be  an  "excrescence"  upon  the  original  term,  and  the  law  in  this 
regard  is  far  from  clear.  Where  a  tenant  holds  on  an  uncertain  tenancy, 
however,  his  right  to  remove  fixtures  would  appear  to  continue  for  a 
reasonable  time  after  the  determination  of  the  tenancy.^ 

The  effect  of  the  common  law  rule  is  that  once  the  term  of  the 
tenancy  agreement  has  ended,  any  tenant's  fixtures  that  have  not  been 
removed  by  the  tenant  accrue  to  the  landlord,  in  effect  constituting  a  gift 
in  the  latter's  hands.  In  terms  of  conventional  land  law,  such  a  result  is 
perhaps  justifiable  on  the  grounds  that  the  article  in  question  has  become 
part  of  the  freehold  by  annexation,  the  tenant's  qual'fied  right  to  remove 
the  fixtures  being  dependent  upon  his  retaining  an  interest  in  the  land.  In 
terms  of  present  day  commercial  realities,  the  result  may  often  be  unjusti- 
fiable. If  the  fixtures  are  to  retain  their  character  as  realty,  surely  it  is 
open  to  the  parties  to  the  tenancy  agreement  so  to  agree,  and  in  the 
absence  of  such  agreement  it  is  in  many  cases  unrealistic  to  suppose  that 
the  tenant  intended  to  give  up  his  right  to  remove  his  tenant's  fixtures. 
Furthermore,  if  a  tenant's  omission  to  remove  his  fixtures  in  time  is  to 
result  in  a  gift  to  the  landlord,  it  is  difficult  to  see  why  a  similar  result 
should  not  follow  in  the  case  of  any  chattels  left  by  the  tenant  upon  the 
rented  premises.^* 

While  a  strict  application  of  the  common  law  rule  concerning  the 
removal  of  a  tenant's  fixtures  may  result  in  hardship  on  the  tenant  and 
the  conferring  of  an  unearned  windfall  upon  the  landlord,  resolution  of 
the  problem  by  statute  poses  many  difficulties.  It  may  be  argued  on  behalf 
of  the  landlord  that  he  should  not  have  to  suffer  the  possible  inconvenience 
and  expense,  to  himself  or  to  a  new  tenant,  of  having  the  previous  tenant 
return  to  remove  his  fixtures  after  the  expiry  of  the  term  of  the  tenancy. 
While  this  may  be  a  valid  argument,  it  clearly  cannot  justify  maintenance 
of  the  existing  rule,  which  is  capable  of  having  manifestly  unfair  results 
so  far  as  the  tenant  is  concerned. 

There  are  a  number  of  poss'ble  ways  of  effecting  a  compromise  solu- 
tion whereby  the   interests   of  all   the   parties  would  be   more  properly 


^Mackintosh  v.  Trotter  (1838),  3  M.  &W.  183,  at  185. 

•>Ex  parte  Brook.  In  re  Roberts  (1878),  10  Ch.  D.  100  (C.A.). 

^'See  Adkin  and  Bowen,  The  Law  Relating  to  Fixtures  (3rd  ed.,  1947),  at  pp.  1 19- 

20.  Concerning  abandoned  chattels  left  by  a  tenant  on  the  rented  premises,  see 

Chapter  XXII,  infra. 
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balanced  than  at  present.  One  possible  approach  would  be  to  provide  that 
after  the  term  has  come  to  an  end,  the  tenant  should  have  a  reasonable 
time  to  remove  those  fixtures  which  he  might  have  removed  but  for  the 
determination  of  the  tenancy.  This  solution  would,  however,  create  prob- 
lems in  defining  what  is  a  reasonable  time  for  removal,  and  could  result 
in  a  disruption  of  the  landlord's  plans  in  cases  where  the  tenant  waited 
until  after  the  end  of  the  term  to  remove  the  fixtures.  Another  possible 
approach  would  be  to  make  the  right  of  a  tenant  to  remove  his  fixtures 
after  his  absolute  right  to  do  so  has  expired  conditional  upon  his  obtaining 
a  court  order  permitting  a  removal  of  the  fixtures. 

In  the  view  of  the  Commission,  however,  the  most  desirable  solution 
would  be  to  provide  in  The  Landlord  and  Tenant  Act  for  the  following: 

( 1 )  the  right  of  a  tenant  to  remove  his  tenant's  fixtures  should  be 
extended  beyond  the  expiration  of  the  term  of  the  tenancy  agreement,  but 
this  right  should  be  made  conditional  upon  the  tenant's  submitting  a 
written  request  to  the  landlord  at  least  thirty  days  prior  to  the  expiry  of 
the  tenancy  agreement.  The  landlord's  consent  to  the  request  should  not 
be  capable  of  being  arbitrarily  or  unreasonably  withheld,  but  the  landlord 
should  be  allowed  his  reasonable  expenses  incurred  as  a  result  of  giving 
the  foregoing  consent; 

(2)  where  a  tenancy  agreement  has  ended  as  a  result  of  forfeiture 
or  a  breach  of  a  condition  or  a  fundamental  term  of  the  tenancy  agree- 
ment,"^ the  tenant  should  have  a  reasonable  time  subsequent  to  the  termina- 
tion to  remove  his  tenant's  fixtures,  upon  payment  to  the  landlord  of  the 
latter's  reasonable  expenses  incurred  thereby;^ 

(3)  where  the  term  of  the  tenancy  agreement  has  ended,  for  any 
reason,  and  a  new  tenancy  agreement  is  granted,  for  the  purpose  of  fixing 
the  time  for  removal  of  the  fixtures  the  provisions  of  the  new  tenancy 
agreement  should  govern,  subject  to  the  foregoing;  and 

(4)  any  disputes  concerning  the  reasonableness  of  a  landlord's  re- 
fusal to  grant  an  extension  of  time  for  removal,  or  concerning  the  charges 
made  by  a  landlord,  should  be  resolved  on  summary  application  by  the 
landlord  or  tenant  to  a  judge  of  the  county  or  district  court  of  the  county 
or  district  in  which  the  rented  premises  are  situated. 

Implementation  of  the  foregoing  recommendations  would  result,  we 
believe,  in  a  reasonable  balance  between  the  interests  of  landlords  and 
tenants  with  respect  to  a  tenant's  fixtures.  Statutory  provisions  along  the 
following  lines  are  suggested: 

(2)  A  tenant  shall  be  entitled,  at  or  prior  to  the  expiration  of 
the  term  granted,  to  remove  from  the  rented  premises  all  fixtures 
upon  the  premises  in  the  nature  of  trade  or  tenant's  fixtures  belonging 
to  or  brought  upon  the  premises  by  the  tenant,  other  than  those  sub- 
stituted for  fixtures  belonging  to  the  landlord,  and  the  tenant  shall 


■^The  Commission's  recommendations  concerning  the  effect  of  a  breach  of  a  con- 
dition or  a  fundamental  term  of  the  tenancy  agreement  appear  in  Chapter  XIX, 

^Where  the  tenancy  is  terminated  for  either  of  these  two  reasons,  it  is  unlikely 
that  the  tenant  would  have  sufficient  warning  so  that  his  fixtures  could  be  re- 
moved at  or  prior  to  the  termination.  The  situation  is  different,  however,  where 
the  agreement  has  ended  as  a  result  of  surrender  or  a  notice  to  terminate  a 
periodic  tenancy. 
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make  good  any  damage  which  he  may  cause  to  the  rented  premises 
in  removing  his  fixtures. 

(3)  A  tenant  may,  at  least  thirty  days  before  the  expiry  of  the 
term  of  the  tenancy  agreement,  make  a  request  in  writing  of  his 
landlord  that  an  extension  be  granted  of  the  time  for  removal  of  the 
trade  or  tenant's  fixtures.  Where  such  request  is  made,  the  landlord's 
consent  shall  not  be  arbitrarily  or  unreasonably  withheld. 

(4)  A  landlord  may  charge  his  reasonable  expenses  incurred  or 
to  be  incurred  as  a  result  of  his  giving  the  consent  referred  to  in 
subsection  3. 

(5)  In  cases  where  the  term  of  the  tenancy  agreement  has 
ended  as  a  result  of  a  forfeiture  or  a  breach  of  a  condition  or  a 
fundamental  term  of  the  tenancy  agreement,  the  tenant  shall  have  a 
reasonable  time  after  the  end  of  the  term  to  remove  the  fixtures 
referred  to  in  subsection  2. 

(6)  In  any  of  the  cases  referred  to  in  subsection  5,  before  a 
tenant  may  remove  his  fixtures  the  landlord  shall  be  entitled  to 
receive  payment  of  his  reasonable  expenses  incurred  or  to  be  incurred 
thereby. 

(7)  In  cases  where  the  term  of  the  tenancy  agreement  has 
ended,  for  any  reason,  and  the  tenant  accepts  a  new  tenancy  agree- 
ment for  the  rented  premises  from  the  landlord,  then  for  the  purpose 
of  fixing  the  time  for  removal  of  the  fixtures  mentioned  in  subsection 
2,  the  provisions  of  the  new  tenancy  agreement  and  this  section  shall 
govern  the  right  to  the  removal  of  fixtures. 

(8)  A  landlord  or  tenant  may  apply  by  summary  application  to 
a  judge  of  the  county  or  district  court  of  the  county  or  district  in 
which  the  rented  premises  are  situate  who  may  determine  any  ques- 
tion arising  under  this  section. 

RECOMMENDATIONS 

Right  of  Tenant  to  Remove  Fixtures 

An  attempt  should  be  made  to  direct  the  minds  of  parties  to  tenancy 
agreements,  especially  commercial  tenancy  agreements,  to  the  desirability 
of  agreeing  in  advance  as  to  which  chattels  become  tenant's  fixtures  and 
which  have  not.  To  this  end,  The  Landlord  and  Tenant  Act  should  provide 
that  the  parties  to  a  tenancy  agreement  may  include  therein  a  clause  or 
schedule  of  all  items  which  the  parties  intend  to  be  trade  or  tenant's  fix- 
tures and  those  they  intend  to  be  landlord's  fixtures.  Unless  specifically 
provided  to  the  contrary,  such  a  clause  or  schedule  should  not  afi'ect  the 
determination  of  what  other  items  are  trade,  tenant's  or  landlord's  fixtures 
under  the  common  law. 

Time  for  Removal  of  Tenant's  Fixtures 

Provisions  should  be  enacted  in  The  Landlord  and  Tenant  Act  to  give 
eff"ect  to  the  following  requirements: 

(1)    a  tenant  should  be  entitled,  at  or  prior  to  the  expiration  of  the 
term  granted,  to  remove  from  the  rented  premises  all  fixtures  in 
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the  nature  of  trade  or  tenant's  fixtures  belonging  to  or  brought 
upon  the  premises  by  the  tenant,  other  than  those  substituted  for 
fixtures  belonging  to  the  landlord,  and  the  tenant  shall  make 
good  any  damage  which  he  may  cause  to  the  rented  premises  in 
removing  his  fixtures; 

(2)  the  right  of  a  tenant  to  remove  his  tenant's  fixtures  should  be 
extended  beyond  the  expiration  of  the  term  of  the  tenancy 
agreement,  but  this  right  should  be  made  conditional  upon  the 
tenant's  submitting  a  written  request  to  the  landlord  at  least 
thirty  days  prior  to  the  expiry  of  the  tenancy  agreement.  The 
landlord's  consent  to  the  request  should  not  be  capable  of  being 
arbitrarily  or  unreasonably  withheld,  but  the  landlord  should 
be  allowed  his  reasonable  expenses  incurred  as  a  result  of  giving 
the  foregoing  consent; 

(3)  where  a  tenancy  agreement  has  ended  as  a  result  of  forfeiture  or 
a  breach  of  a  condition  or  a  fundamental  term  of  the  tenancy 
agreement,  the  tenant  should  have  a  reasonable  time  after  the 
end  of  the  term  to  remove  his  tenant's  fixtures,  upon  payment  to 
the  landlord  of  the  latter's  reasonable  expenses  incurred  thereby; 

(4)  where  the  term  of  the  tenancy  agreement  has  ended,  for  any 
reason,  and  a  new  tenancy  agreement  is  granted,  for  the  purpose 
of  fixing  the  time  for  removal  of  the  fixtures  the  provisions  of 
the  new  tenancy  agreement  should  govern,  subject  to  the  fore- 
going; and 

(5)  any  disputes  concerning  the  reasonableness  of  a  landlord's  re- 
fusal to  grant  an  extension  of  time  for  removal,  or  concerning 
the  charges  made  by  a  landlord,  should  be  resolved  on  summary 
application  by  the  landlord  or  tenant  to  a  judge  of  the  county 
or  district  court  of  the  county  or  district  in  which  the  rented 
premises  are  situate. 


CHAPTER  XV 


ACCELERATED   RENT   AND 
LIQUIDATED  DAMAGES 


1.      Residential  Tenancies 

Reference  was  made  in  the  Interim  Report  to  the  accelerated  rent 
provisions  which  are  often  inserted  in  tenancy  agreements.  The  Com- 
mission stated  as  follows:^ 

Many  leases  contain  a  covenant  providing  that  upon  breach  of 
any  covenant  to  be  performed  by  the  lessee,  then  at  the  option  of  the 
lessor  all  or  part  of  the  rent  for  the  balance  of  the  term  shall  imme- 
diately become  due  and  payable.  Such  covenant,  as  it  does  not  amount 
to  a  forfeiture,  is  not  capable  of  being  relieved  against  under  the 
provisions  of  section  19  [now  section  20]  of  The  Landlord  and 
Tenant  Act.  Not  being  a  penalty,  there  is  similarly  no  power  in  the 
court  to  relieve  against  enforcement  of  the  acceleration  of  rent  under 
the  powers  contained  in  section  19  [now  section  22]  of  The  Judicature 
Act. 

The  Commission  recommended  in  the  Interim  Report^  that  accelera- 
tion provisions  in  residential  tenancy  agreements  be  subjected  to  reasonable 
control,  and  the  Commission's  recommendations  were  implemented  in  the 
enactment  of  the  provisions  of  section  97  which  appear  in  Part  IV  of 
The  Landlord  and  Tenant  Act  in  the  following  form: 

( 1 )  Where  default  has  occurred  in  the  payment  of  rent  due 
under  a  tenancy  agreement  or  in  the  observance  of  any  obligation  of 
the  tenant  and  under  the  terms  of  the  tenancy  agreement,  by  reason 
of  such  default,  the  whole  or  any  part  of  remaining  rent  for  the 
term  of  the  tenancy  has  become  due  and  payable,  at  any  time  before 
or  after  the  commencement  of  an  action  for  the  enforcement  of  the 
rights  of  the  landlord  and  before  judgment,  the  tenant  may, 

(a)  pay  the  rent  due,  exclusive  of  the  rent  not  payable  by  reason 
merely  of  lapse  of  time;  or 

(b)  perform  the  obligation,  and  pay  any  expenses  necessarily 
incurred  by  the  landlord, 

and  thereupon  he  is  relieved  from  the  consequences  of  the  default. 

(2)  A  landlord  or  tenant  may  apply  by  summary  application  to 
a  judge  of  the  county  or  district  court  of  the  county  or  district  in 
which  the  premises  are  situate  who  may  determine  any  question  as  to 
whether  a  tenant  is  entitled  to  relief  under  this  section. 

It  has  been  suggested*^  that  a  landlord  wishing  to  avoid  the  effects  of 
section  97  might  be  able  to  do  so  by  providing  that  in  the  event  of  default 


'^Interim  Report,  at  p.  51. 
^Interim  Report,  at  p.  52. 
•"^Lamont,  Residential  Tenancies  (2nd  ed.,  1973),  at  pp.  76-77. 
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a  sum  of  money  shall  become  payable  as  liquidated  damages  and  not  as 
a  penalty  or  as  rent.  The  amount  required  to  be  paid  not  being  accelerated 
rent,  section  97  would  not  apply.  It  is  at  least  arguable,  however,  that  the 
prescribing  of  the  payment  of  a  fixed  amount  as  a  uniform  sum  to  be  paid 
in  the  event  of  non-compliance  by  the  tenant  with  covenants  of  varying 
importance  is  a  penalty  against  which  the  tenant  is  entitled  to  relief.'*  In 
any  event,  the  landlord  will  often  not  only  seek  the  enforcement  of  the 
clause  stipulating  the  compensation  due  upon  breach  of  covenant,  but  also 
seek  a  declaration  that  the  tenancy  is  terminated.  Should  the  landlord 
apply  under  section  106,  it  might  well  be  open  to  the  court  under  the 
present  section  106(10)  to  grant  financial  relief  to  the  tenant. 

In  British  Columbia  and  Prince  Edward  Island  the  response  to  the 
inclusion  of  acceleration  clauses  in  residential  tenancy  agreements  has  been 
more  drastic  than  in  Ontario.  The  relevant  section  in  the  British  Columbia 
legislation  provides  as  follows:''' 

24.^-(l)  Notwithstanding  any  other  Act  and  notwithstanding  any 
agreement  to  the  contrary,  no  tenancy  agreement  shall  provide  that, 
by  reason  of  default  in  payment  of  rent  due,  or  in  observance  of  an 
obligation  of  a  tenant  under  a  tenancy  agreement,  all  or  any  part  of 
the  rent  remaining  for  the  term  of  the  tenancy  agreement  becomes 
due  and  payable. 

(2)   A  provision  of  a  tenancy  agreement  that  contravenes  sub- 
section (1)  is  void  and  unenforceable.*' 

The  Commission  is  of  the  view  that  recent  developments  in  the  law 
of  landlord  and  tenant  have  reduced  the  importance  to  a  landlord  of  an 
acceleration  clause.  In  Highway  Properties  Ltd.  v.  Kelly,  Douglas  and  Co. 
Ltd.,'^  the  Supreme  Court  of  Canada  considered  the  proposition  that  where 
a  tenant  repudiated  the  tenancy  agreement,  and  where  as  a  consequence 
the  landlord  elected  to  treat  the  tenancy  as  being  at  an  end,  the  obligation 
to  pay  rent  automatically  ceased  and  any  claim  for  damages  by  the  land- 
lord could  not  include  rent  for  what  would  otherwise  have  been  the  balance 
of  the  term.  As  Laskin,  J.  (as  he  then  was)  put  the  alternative:  "he  may 
elect  to  terminate  the  lease,  retaining,  of  course,  the  right  to  sue  for  rent 
accrued  due,  or  for  damages  to  the  date  of  termination  for  previous 
breaches  of  covenant."^ 


^While  the  cases  in  which  the  courts  have  considered  whether  a  specific  clause 
in  a  contract  provides  for  liquidated  damages,  or  for  a  penalty,  are  innumerable 
and  often  difficult  to  reconcile,  several  general  propositions  do  emerge.  Basically, 
liquidated  damages  represent  a  genuine  pre-estimate  of  damages,  while  a  penalty 
is  a  payment  of  money  stipulated  as  in  tenorem  of  the  offending  party:  see 
Diinlop  Pneumatic  Tyre  Co.  v.  New  Garage  &  Motor  Co.,  [1915]  A.C.  79,  at 
86  et  seq. 

In  Elphinstone  v.  Monkland  Iron  &  Coal  Co.  Ltd.  (1886),  11  App.  Gas. 
332,  at  342,  Lord  Watson  stated  that,  as  a  general  rule,  "when  a  single  lump 
sum  is  made  payable  by  way  of  compensation,  on  the  occurrence  of  one  or 
more  or  all  of  several  events,  some  of  which  may  occasion  serious  and  other 
but  trifling  damage,  the  presumption  is  that  the  parties  intended  the  sum  to  be 
penal,  and  subject  to  modification."  See  also  Willson  v.  Love,  [1896]  1  Q.B. 
626,  at  631. 

f^S.B.C.  1974,  c.  45,  s.  24. 

^The  legislation  in  Prince  Edward  Island  is  almost  identical:  see  R.S.P.E.I.  1974, 
c.  L-7,  s.  100. 

7[1971]  S.C.R.  562,  (1971),  17  D.L.R.  (3d)  710. 

8At  [1971]  S.C.R.  570,  (1971),  17  D.L.R.  (3d)  716. 
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Laskin,  J.  rejected  the  principle  whereby  prospective  damages  were 
not  recoverable,  and  held  that  the  damages  recoverable  could  include  the 
loss  of  the  benefit  of  the  tenancy  agreement  over  what  would  have  been 
the  unexpired  term.  In  his  own  words: 

Since  rent  was  regarded,  at  common  law,  as  issuing  out  of  the 
land,  it  would  be  logical  to  conclude  that  it  ceased  if  the  estate  in  land 
ceased.  But  I  do  not  think  that  it  must  follow  that  an  election  to 
terminate  the  estate  as  a  result  of  the  repudiation  of  a  lease  should 
inevitably  mean  an  end  to  all  covenants  therein  to  the  point  of  deny- 
ing prospective  remedial  relief  in  damages.'* 

Laskin,  J.  returned  to  this  matter  near  the  close  of  his  decision: 

It  is  no  longer  sensible  to  pretend  that  a  commercial  lease  ...  is 
simply  a  conveyance  and  not  also  a  contract.  It  is  equally  untenable 
to  persist  in  denying  resort  to  the  full  armoury  of  remedies  ordinarily 
available  to  redress  repudiation  of  covenants,  merely  because  the 
covenants  may  be  associated  with  an  estate  in  land.^" 

There  is  no  reason  to  bel'.eve  that  the  principle  enunciated  in  the 
Highway  Properties  Ltd.  case  is  not  equally  applicable  to  residential 
tenancies;  accordingly,  a  landlord  will  be  able  to  claim  damages  for  the 
loss  of  his  bargain  despite  the  repudiation  and  subsequent  termination  of 
the  tenancy  agreement. 

Given  the  decision  in  the  Highway  Properties  Ltd.  case,  the  Com- 
mission is  of  the  view  that  a  provision  respecting  accelerated  rent  is  much 
less  acceptable,  at  least  in  the  context  of  residential  tenancies.  Admittedly, 
the  inclusion  of  such  a  provision  in  a  tenancy  agreement  theoretically 
removes  the  necessity  of  an  action  for  damages,  the  rent  for  the  rest  of  the 
term  automatically  falling  due  and  payable.  But  leaving  aside  the  argument 
against  acceleration  clauses  based  on  the  existence  of  the  landlord's  right 
to  prospective  damages,  it  might  also  be  said  that  the  benefit  afforded  by 
an  accelerated  rent  provision  is  often  illusory  at  best.^^  In  many  instances 
the  provision  will  be  invoked  where  the  defaulting  tenant  has  already 
abandoned  the  rented  premises;  in  such  cases  it  is  unlikely  that  the  land- 
lord will  be  able  to  realize  on  his  contractual  right  to  collect  the  accelerated 
rent.  As  a  result,  the  landlord  will  be  forced  either  to  sue  upon  the 
covenant  respecting  such  rent,  with  little  or  no  chance  of  recovery  on  his 
judgment,  or  to  accept  the  inevitable  loss  of  the  rest  of  his  bargain. 

For  the  reasons  considered  above,  the  Commission  recommends  the 
enactment  of  legislation  prohibiting  the  type  of  accelerated  rent  clause  to 
which  section  97(  1 )  now  has  reference.  The  proposed  section  should  apply 


^At  [1971]  S.C.R.  573,  (1971),  17  D.L.R.  (3d)  718. 
i"At  [1971]  S.C.R.  576,  (1971),  17  D.L.R.  (3d)  721. 

lUt  would  appear  that  landlords  in  British  Columbia  have  recognized  this  fact 
Commenting  on  the  existing  prohibition  of  rent  acceleration  clauses  in  that  juris- 
diction, the  British  Columbia  Law  Reform  Commission  wrote  in  1973: 

There  is  no  evidence  that  the  existing  prohibition  against  acceleration  rent 
has  visited  a  hardship  on  landlords.  Not  one  of  the  numerous  briefs  which 
we  received  contained  any  reference  to  this  prohibition  and  no  change 
seems  warranted. 
See  the  Commission's  Report  on  Landlord  and  Tenant  Relationships:  Residential 
Tenancies  (1973),  at  pp.  127-128. 
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notwithstanding  any  other  statute  or  any  agreement  to  the  contrary,  and 
any  provision  in  a  tenancy  agreement  which  contravenes  the  proposed 
section  should  be  void  and  unenforceable. 

While  the  Commission  believes  that  the  above  prohibition  is  a  de- 
sirable one  in  the  context  of  residential  tenancies,  we  do  not  believe  that 
the  proposed  section  should  be,  or  can  logically  be,  restricted  to  rent 
acceleration  clauses.  Accordingly,  we  recommend  that  the  statutory  pro- 
hibition should  also  apply  to  clauses  in  residential  tenancy  agreements 
providing  for  liquidated  damages  and  to  any  other  similar  clauses  stipulat- 
ing that  a  specified  sum  shall  become  due  and  payable  upon  the  tenant's 
breach  of  any  term,  rule  or  regulation  in  the  tenancy  agreement. ^^' 

The  Commission  is  of  the  view  that  there  is  no  fundamental  difference 
between  the  operation  and  effect  of  rent  acceleration  clauses  and  the  types 
of  clauses  referred  to  in  the  preceding  paragraph.  In  essence,  the  provision 
for  an  automatic  payment  upon  breach  of  covenant  often  does  violence  to 
section  92  of  the  Act,  which  section  obligates  the  landlord  to  mitigate  his 
damages  where  the  tenant  abandons  the  rented  premises.  In  light  of  the 
recent  case  law  establishing  a  landlord's  right  to  sue  for  prospective 
damages  subsequent  to  the  termination  of  the  tenancy,  and  in  light  of  the 
present  statute  law  respecting  the  obligation  to  mitigate,  an  acceleration 
clause  in  any  form  would  appear  to  be  unduly  harsh  on  a  residential 
tenant  to  whom  the  tenancy  agreement  is  ordinarily  a  contract  of  adhesion. 
Given  the  critical  importance  of  the  recent  developments  in  the  law, 
referred  to  in  the  preceding  paragraphs,  the  Commission  wishes  to  make 
it  clear  that  the  prohibition  of  rent  acceleration  and  other  similar  clauses 
in  residential  tenancy  agreements  ought  not  to  affect  existing  statute  or 
case  law  respecting  the  right  of  a  landlord  to  sue  for  prospective  damages 
covering  what  would  otherwise  have  been  the  remainder  of  the  term  of  the 
agreement. 

2.      Non-Residential  Tenancies 

The  Commission  is  of  the  opinion  that  somewhat  different  considera- 
tions apply  in  the  context  of  non-residential  tenancies,  where  there  is 
generally  more  opportunity  for  meaningful  bilateral  negotiations  respecting 
the  terms  of  the  bargain.  Therefore  we  do  not  recommend  the  outright 
prohibition  of  rent  acceleration  clauses,  clauses  providing  for  liquidated 
damages,  and  other  similar  clauses.  However,  in  order  to  make  such 
clauses  less  subject  to  abuse,  while  at  the  same  time  attempting  to  safe- 
guard the  legitimate  interests  of  landlords,  the  Commission  recommends 
that  provisions  similar  to  those  contained  in  section  97  should  be  enacted 
and  made  applicable  to  non-residential  tenancies.  Again,  we  recommend 
that  the  proposed  section  should  comprehend  relief  with  respect  to  rent 
acceleration  clauses,  clauses  providing  for  liquidated  damages,  and  any 
other  similar  clauses  stipulating  that  a  specified  sum  shall  become  due  and 
payable  upon  the  tenant's  breach  of  any  term,  rule  or  regulation  in  the 
tenancy  agreement. ^"^ 

Section  97  is  restricted  in  its  scope  to  the  situation  where  the  tenant, 
having  paid  the  unaccelerated  rent  due,  or  having  performed  the  covenant 


i^At  present,  relief  against  penalty  clauses  is  provided  in  s.  22  of  The  Judicature 

Act,  R.S.O.  1970,  c.  228. 
i^Concerning  relief  against  penalty  clauses,  see  ibid. 
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breached,  seeks  relief  before  judgment  is  pronounced  in  an  action  com- 
menced for  the  enforcement  of  the  rights  of  the  landlord.  The  Commission 
recommends  the  enactment  of  a  section  which  would  entitle  a  tenant  to 
apply  to  a  judge  for  relief  against  the  above-mentioned  clauses  subsequent 
to  judgment  being  given  in  the  landlord's  action.  In  this  situation,  given 
the  fact  that  there  already  exists  a  judgment  in  favour  of  the  landlord 
with  respect  to  the  sum  due  and  payable  under  the  relevant  clause,  the 
judge  should  be  empowered  to  abate  the  amount  owing,  or  to  order  the 
return  of  a  specified  amount  already  paid,  as  the  case  may  be,  relating 
the  financial  liability  of  the  tenant  to  the  actual  damages  suffered  by  the 
landlord.  Therefore,  if  the  landlord  has  not  sought  the  termination  of  the 
tenancy,  or  if,  immediately  upon  termination,  the  landlord  has  succeeded 
in  re-renting  the  premises  at  approximately  the  same  rent,  the  landlord's 
actual  damages  would  not  normally  be  very  extensive.  In  such  cases  the 
tenant's  relief  from  the  consequences  of  his  default  could  be  virtually  total. 
In  the  latter  case,  a  form  of  "double  recovery"  might  be  prevented.  On 
the  other  hand,  if  the  tenant  has  abandoned  the  premises,  and  if  the  land- 
lord has  not  been  able  to  re-rent  them,^^  or  if  he  has  had  to  re-rent  them 
at  a  lower  rental,  then  the  quantum  of  the  abatement  would  not  be  as 
great.  In  any  event,  the  judge  should  be  empowered  to  re-adjust  the 
financial  obligation  of  the  tenant  to  accord  with  the  landlord's  real  loss. 

Where  relief  is  sought  by  the  tenant  subsequent  to  judgment,  the 
Commission  recommends  that  the  judge  hearing  the  application  should  be 
given  jurisdiction  similar  to  that  of  a  judge  hearing  the  application  for 
relief  from  forfeiture  under  section  20.  At  present,  section  97  provides 
that  where  the  tenant,  before  judgment,  complies  with  section  97(1)  (a) 
or  (b),  he  "is  relieved"  from  the  effects  of  the  accelerated  rent  clause. 
Section  20(1 ),  on  the  other  hand,  gives  the  judge  more  discretion  as  to  the 
type  of  order  he  might  make.  Deleting  the  portions  not  relevant  or 
applicable  to  the  nature  of  the  relief  considered  in  this  chapter,  section 
20(1)  provides  that  the  court 

may  grant  such  relief  as,  having  regard  to  the  proceedings  and  con- 
duct of  the  parties  .  .  .  and  to  all  the  other  circumstances,  the  court 
thinks  fit,  and  on  such  terms  as  to  payment  of  .  .  .  costs,  expenses, 
damages,  compensation,  penalty  or  otherwise  ...  as  the  court  con- 
siders just. 

Before  judgment  there  is  justification  for  an  automatic  return  to  the 
status  quo  ante.  However,  where  the  tenant  has  not  complied  with  section 
97(1)  (a)  or  (b)  subsequent  to  his  default  but  prior  to  the  commence- 
ment of  the  landlord's  action,  or  where  the  tenant  has  not  sought  relief 
in  the  course  of  the  court  proceedings,  we  are  of  the  view  that  it  should 
be  for  the  presiding  judge  to  determine  whether  or  not  relief  ought  to  be 
afforded  the  tenant.  The  tenant  may  have  been  in  breach  of  his  contractual 
obligations  on  more  than  one  occasion,  each  time  obtaining  automatic 
relief  by  complying  with  section  97(1)  of  the  Act.  Under  these  circum- 
stances it  might  not  be  equitable  to  relieve  the  tenant  from  a  financial 
obligation  to  which  he  has  clearly  and  freely  assented  and  which  he  has 
continued  to  flout  with  impunity. 


^"^The  Commission  has  recommended  that  s.  92,  which  imposes  an  obh'gation  upon 
the  landlord  to  mitigate  his  damages  (i.e.  re-rent)  upon  an  abandonment  of  the 
premises  by  the  tenant,  should  be  made  applicable  to  non-residential  tenancies. 
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As  in  the  case  of  our  recommendations  affecting  residential  tenancies, 
our  recommendations  in  tlie  context  of  non-residential  tenancies  are  not 
meant  to  interfere  with  the  right  of  a  landlord  to  sue  for  damages  upon 
a  breach  of  the  tenancy  agreement,  or  to  preclude,  where  applicable, 
proceedings  to  terminate  the  tenancy,  subject  to  the  relief  from  forfeiture 
provisions  in  the  Act.  However,  the  introduction  of  provisions  granting 
pre-judgment  relief  from  acceleration  clauses,  for  example,  will  prevent 
abuses  of  the  right  of  distress  (or  rent  execution,  to  use  the  terminology 
we  have  recommended)  for  accelerated  rent  where  actual  arrears  and 
costs  are  tendered  exclusive  of  accelerated  rent. 

Finally,  given  the  potentially  damaging  efifect  a  rent  acceleration  or 
similar  clause  may  have  on  the  nature  and  operation  of  a  tenant's 
business,  it  is  recommended  that  the  parties  to  a  non-residential  tenancy 
agreement  should  not  be  permitted  to  contract  out  of  the  recommended 
provisions  governing  relief. 

RECOMMENDATIONS 

Residential  Tenancies 

(1)  The  Commission  recommends  the  enactment  of  legislation  pro- 
hibiting the  type  of  accelerated  rent  clause  to  which  section 
97(1)  now  has  reference.  The  proposed  section  should  apply 
notwithstanding  any  other  statute  or  any  agreement  to  the  con- 
trary, and  any  provision  in  a  tenancy  agreement  which  contra- 
venes the  proposed  section  should  be  void  and  unenforceable. 

(2)  The  prohibition  should  also  apply  to  clauses  in  residential 
tenancy  agreements  providing  for  liquidated  damages  and  to  any 
other  similar  clauses  stipulating  that  a  specified  sum  shall  be- 
come due  and  payable  upon  the  tenant's  breach  of  any  term, 
rule  or  regulation  in  the  tenancy  agreement. 

(3)  The  prohibition  of  rent  acceleration  and  other  similar  clauses  in 
residential  tenancy  agreements  ought  not  to  affect  or  interfere 
with  existing  statute  or  case  law  respecting  the  right  of  a  landlord 
to  sue  for  prospective  damages  covering  what  would  otherwise 
have  been  the  remainder  of  the  term  of  the  agreement. 

Non-Residential  Tenancies 

(1)  Provisions  analogous  to  those  contained  in  section  97  should 
be  enacted  and  made  applicable  to  non-residential  tenancies. 
The  proposed  section  should  comprehend  relief  with  respect  to 
rent  acceleration  clauses,  clauses  providing  for  liquidated  dam- 
ages, and  any  other  similar  clauses  stipulating  that  a  specified 
sum  shall  become  due  and  payable  upon  the  tenant's  breach  of 
any  term,  rule  or  regulation  in  the  tenancy  agreement. 

(2)  Inasmuch  as  section  97  applies  to  relief  only  before  judgment  in 
the  landlord's  action,  the  Commission  recommends  the  enact- 
ment of  a  section  which  would  entitle  a  tenant  to  apply  to  a 
judge  for  relief  against  the  above-mentioned  clauses  subsequent 
to  judgment  being  given. 
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(3)  The  judge  should  be  empowered  to  abate  the  amount  owing  to 
the  landlord,  or  to  order  the  return  of  a  specified  amount 
already  paid,  as  the  case  may  be. 

(4)  Rather  than  automatic  relief  being  granted,  subsequent  to  judg- 
ment being  pronounced  in  the  landlord's  action,  the  judge 
should  be  given  jurisdiction  similar  to  that  of  a  judge  hearing 
an  application  for  relief  from  forfeiture  under  section  20.  Ac- 
cordingly, the  judge  should  be  empowered  to  grant  such  relief 
as,  having  regard  to  the  proceedings  and  conduct  of  the  parties, 
to  the  actual  damages  or  loss  suffered  by  the  landlord,  and  to 
all  the  other  circumstances,  the  judge  thinks  fit,  and  on  such 
terms  as  to  payment  of  costs,  expenses,  compensation,  or  other- 
wise, as  the  judge  considers  just. 

(5)  As  in  the  case  of  our  recommendations  respecting  residential 
tenancies,  the  above  recommendations  should  not  affect  or  inter- 
fere with  the  right  of  a  landlord  to  sue  for  damages  upon  a 
breach  of  the  tenancy  agreement,  or  to  preclude,  where  ap- 
plicable, proceedings  to  terminate  the  tenancy,  subject  to  the 
relief  from  forfeiture  provisions  in  the  Act. 

(6)  The  parties  to  a  non-residential  tenancy  agreement  should  not  be 
permitted  to  contract  out  of  the  recommended  provisions. 


CHAPTER  XVI 


THE  COVENANT  FOR  QUIET  ENJOYMENT 
AND  OTHER  REMEDIES  AVAILABLE 
TO  THE  TENANT 


1.      Nature  of  Covenant  for  Quiet  Enjoyment 

The  covenant  for  quiet  enjoyment  is  implied  by  the  relation  of  land- 
lord and  tenant  and  confers  upon  the  tenant  a  right  to  the  possession  and 
enjoyment  of  the  rented  premises.  The  relative  importance  of  each  of  the 
two  aspects  of  this  right  has  changed  over  time,  however,  and  has  been 
the  subject  of  some  dispute  among  legal  writers.  The  early  jurisprudence 
appears,  with  some  exceptions,  to  have  emphasized  the  primary  function  of 
the  covenant  as  being  to  protect  the  tenant  from  interference  with  title  or 
possession,^  but  later  cases  enlarged  the  extent  of  operation  of  the  covenant, 
at  least  in  principle,  by  holding  that  the  covenant  could  also  be  breached 
by  a  substantial  interference  with  the  "ordinary  use  and  enjoyment"  of 
the  rented  premises.-  In  a  recent  case  which  examined  the  fundamental 
basis  of  the  implied  covenant  for  quiet  enjoyment,  Pearson,  L.J.,  gave  the 
following  broad  interpretation  to  the  covenant:-^ 

The  implied  covenant  for  quiet  enjoyment  is  not  an  absolute 
covenant  protecting  a  tenant  against  eviction  or  interference  by 
anybody,  but  is  a  qualified  covenant  protecting  the  tenant  against 
interference  with  the  tenant's  quiet  and  peaceful  possession  and  enjoy- 
ment of  the  premises  by  the  landlord  or  persons  claiming  through  or 
under  the  landlord.  The  basis  of  it  is  that  the  landlord,  by  letting  the 
premises,  confers  on  the  tenant  the  right  of  possession  during  the 
term  and  impliedly  promises  not  to  interfere  with  the  tenant's  exer- 
cise and  use  of  the  right  of  possession  during  the  term.  I  think  the 
word  "enjoy"  used  in  this  connection  is  a  translation  of  the  Latin 
word  "fruor"  and  refers  to  the  exercise  and  use  of  the  right  and 
having  the  full  benefit  of  it,  rather  than  to  deriving  pleasure  from  it. 

It  may  be  noted  that  the  express  covenant  for  quiet  enjoyment  con- 
tained in  most  tenancy  agreements  makes  reference  both  to  possession 
and  enjoyment  of  the  rented  premises.  Paragraph  1 3  of  Schedule  B  of 
The  Short  Forms  of  Leases  Act"^  provides: 

And  the  lessor  doth  hereby  covenant  with  the  lessee,  that  he 
paying  the  rent  hereby  reserved  and  performing  the  covenants  herein- 


^Spencer  v.  Marriott  (1823),  1  B.  &  C.  457.  It  may  be  noted  that  at  common 
law,  before  a  tenant  enters  upon  the  premises  under  his  tenancy  agreement,  he 
cannot  under  mere  interesse  termini  enforce  any  covenant  dependant  on  the 
existence  of  an  estate.  With  the  abolition  of  interesse  termini  in  the  case  of 
residential  tenancies  by  section  87  of  The  Landlord  and  Tenant  Act,  the  refusal 
to  allow  the  tenant  to  enter  into  possession  could  be  regarded  as  a  breach  of 
the  covenant  for  quiet  enjoyment. 

-Sanderson  v.  Mayor  of  Berwick-upon-Tweed  (1884),  13  Q.B.D.  547  (C.A.), 
cited  and  approved  in  Federic  v.  Perpetual  Investments  Ltd.,  [1969]  1  O.R.  186, 
2  D.L.R.  (3d)  50  (H.C.J. ). 

'^^Kennv  v.  Preen,  [1963]  1  Q.B.  499,  at  511  (C.A.). 

4R.S.O.  1970,  c.  436. 
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before  on  his  part  contained,  shall  and  may  peaceably  possess  and 
enjoy  the  said  demised  premises  for  the  term  hereby  granted,  without 
any  interruption  or  disturbance  from  the  lessor,  or  any  other  person 
or  persons  lawfully  claiming  by,  from  or  under  him. 

In  spite  of  the  somewhat  broad  definition  of  the  covenant  for  quiet 
enjoyment  given  in  many  of  the  cases,  the  criteria  in  fact  applied  by  the 
vast  majority  of  Canadian  courts  in  order  to  ascertain  whether  there  has 
been  a  breach  of  the  covenant  have  been  such  as  to  result  in  a  narrower 
scope  being  given  to  the  covenant  in  practice  than  might  have  been 
expected.  The  criteria  generally  employed  by  the  courts,  such  as  the 
necessity  of  an  intention  by  the  landlord  to  evict,  or  the  necessity  for 
physical  interference,  have  been  more  consistent  with  a  concern  for  an 
interference  with  possession  than  an  interference  with  enjoyment.  The 
effect  of  applying  these  criteria  has  been  to  reduce  or  eliminate  any 
meaningful  distinction  between  the  concepts  of  possession  and  enjoyment, 
the  latter  being  virtually  subsumed  by  the  former.  This  interpretation  of 
the  nature  and  scope  of  the  covenant  for  quiet  enjoyment  has  resulted  in 
a  greater  degree  of  interference  being  required  for  it  to  be  said  that  a 
breach  has  occurred  than  would  otherwise  be  the  case.  Moreover,  this 
narrow  interpretation  has  also  restricted  the  types  of  acts  committed  by  the 
landlord  which  could  be  held  to  constitute  a  breach. 


(a)   Necessity  of  Intention 

The  effect  of  the  case  law  has  been  such  that  a  breach  of  the  covenant 
of  quiet  enjoyment  is  often  not  found  unless  there  has  been  an  attempt  to 
dispossess  the  tenant  or  an  interference  with  enjoyment  amounting  virtually 
to  an  eviction.  Although  there  is  some  authority  to  the  contrary,  the 
general  view  of  Canadian  courts  is  that  there  must  be  some  intention  on 
the  part  of  the  landlord  to  deprive  the  tenant  of  the  whole  or  a  portion 
of  the  rented  premises  before  there  is  an  eviction.'"'  It  is  not  clear,  however, 
whether  the  intention  referred  to  means  the  intention  to  dispossess  or  the 
intention  merely  to  interfere  with  use  and  enjoyment.  If  in  fact  the  latter 
type  of  intention  were  meant,  then  fewer  obstacles  would  seem  to  have 
been  placed  in  the  path  of  a  tenant  seeking  to  prove  a  breach  of  the 
covenant.  The  editors  of  Woodjall's  Law  of  Landlord  and  Tenant^  allude 
to  this  latter  possibility,  in  a  somewhat  different  context,  by  referring  to 
the  test  of  "reasonable  foreseeability": 

It  is  .  .  .  submitted  that  even  though  no  direct  or  physical  inter- 
ference with  the  enjoyment  of  the  demised  premises  may  be  present, 
there  may  yet  be  a  breach  of  the  covenant  if  the  interference  is  so 
substantial  or  intolerable  as  to  justify  the  tenant  in  leaving  the  demised 
premises,  provided  that  that  consequence  was  either  intended  or  was 
reasonably  foreseeable.'^ 

The   position  taken  by  most  Canadian  courts  may  be  contrasted  with 
that  taken  by  courts  in  the  United  States,  where  actual  intention  is  not 


^Mah  Po  V.  McCarthy  (1909),  10  W.L.R.  670,  2  Sask.  L.R.  119  (C.A.);  Johnston 
V.  Givens,  [19411  O.R.  281,  [1941]  4  D.L.R.  634  (C.A.). 
6(27th  edition,  1968),  at  p.  573. 
"^Emphasis  added.  See  Booth  v.  Thomas,  [1926]  Ch.  397  (C.A.). 
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required  as  an  element  of  eviction,  under  the  doctr'.ne  of  "constructive 
eviction".^ 

Whatever  the  exact  nature  of  the  intention  required,  the  fact  that  the 
same  act  can  in  one  case  be  treated  as  an  unlawful  eviction  and  in 
another  case  not,  merely  because  of  the  presence  or  absence  of  an  inten- 
tion to  evict  on  the  part  of  the  landlord,  is,  in  view  of  the  Commission, 
a  distinction  which  can  hardly  be  justified.  The  main  focus  should  be  on 
the  effect  of  the  act  in  question  on  the  tenant  rather  than  on  the  intention 
of  the  landlord. 

( b )   Necessity  of  Physical  Interference 

As  noted  earlier,'^  ".  .  .  where  the  ordinary  and  lawful  enjoyment  of 
the  demised  land  is  substantially  interfered  with  by  the  acts  of  the  lessor, 
or  those  lawfully  claiming  under  him,  the  covenant  appears  ...  to  be 
broken,  although  neither  the  title  to  the  land  nor  the  possession  of  the 
land  may  be  otherwise  affected."^'*  Although  this  statement  has  been  ap- 
proved in  principle,^ ^  it  has  been  subject  to  some  qualification.  While  the 
matter  is  not  entirely  free  from  doubt,  this  qualification  has  generally 
centred  around  the  requirement  that  to  constitute  a  breach  of  the  covenant 
for  quiet  enjoyment  there  must  be  some  interference  with  the  "ordinary 
use  and  enjoyment"  of  the  rented  premises  which  is  physical,^-  direct,^^ 
physical  or  direct, ^^  or  direct  and  physical.^"'  On  the  other  hand,  it  is  not 
always  clear  in  these  cases  whether  physical  interference  is  being  used  as 
a  criteria  for  determining  whether  there  is  substantial  interference  with  the 
tenant's  use  and  enjoyment  of  the  premises  or  as  a  prerequisite  to  finding 
a  breach.  Furthermore,  the  meaning  of  "physical"  interference  has  in  some 
cases  been  somewhat  stretched  in  order  to  find  a  breach  of  the  covenant. ^^ 

While  the  present  case  law  on  the  necessity  of  actual  physical  inter- 
ference is  rather  unclear,  some  recent  cases  appear  to  disclose  among  the 
several  judges  a  desire  to  relax  adherence  to  orthodox  principles  in  this 
area.  In  one  case,^"  it  would  appear  that  the  court  would  have  been  willing, 
in  the  appropriate  circumstances,  to  hold  that  incessant  and  intolerable 
noise  arising  from  alterations  to  adjoining  premises,  such  as  to  make  the 
rented  premises  uninhabitable,  constituted  a  breach  of  the  covenant.  In 
another  case,^'^  the  court  held  that  persistent  intimidation  and  threats 
would  give  rise  to  a  right  of  action  for  a  breach,  despite  the  fact  that 
there  was  no  direct  physical  interference  involved.  In  short,  many  judges 
recently  have  evinced  a  willingness  to  hold  that,  despite  the  absence  of 


^WestJand  Housing  Corp.  v.  Scott  (1942),  312  Mass.  375,  44  N.E.  2d.  959. 
'•See  footnote  2,  and  supporting  text,  supra, 
loper  Fry,  L.  J.,  in  Sanderson  v.  Mayor  of  Berwick-upon-Tweed  ( 1884),  13  Q.B.D. 

547,  at  551  (C.A.). 
iiSee  Roiyinson  v.  Kilvcrt  (1889),  41  Ch.  D.  88,  at  97  (C.A.),  per  Lindley,  L.  J. 
i-See  Browne  v.  Flower,  1 191 1  ]  1  Ch.  219.  at  228,  per  Parker,  J. 
^•'See  Davis  v.  Town  Properties  Investment  Corporation  Ltd.,   [1903]    1  Ch.  797, 

at  805  (C.A.),per  Romer,  L.  J. 
i4See  Owen  v.  Gadd,  [1956)  2  Q.B.  99,  at  107  (C.A.),  per  Romer,  L.  J. 
^■'Ihid.,  at  106,  per  Lord  Evershed,  M.  R. 

i«See,  for  example,  Franco  v.  Lechman  (1963),  36  D.L.R.  (2d)   357  (Alta.  S.C, 
App.  Div.)   where  the  keeping  of  customers  away  from  the  the  rented  premises 
was  held  to  be  a  breach  of  the  covenant. 
^"^Matania  v.  National  Provincial  Bank  Ltd.  (1936),  155  L.T.  74  (C.A.). 
^^Kenny  v.  Preen,  [1963]  1  Q.B.  499. 
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any  direct  or  physical  interference,  there  may  nonetheless  be  a  breach  of 
the  covenant  for  quiet  enjoyment.  The  matter  is,  however,  by  no  means 
settled,  and  the  more  Uberal  tendency  referred  to  earlier  is  hardly  universal. 

In  the  view  of  the  Commission,  any  mandatory  requirement  that  the 
interference  with  the  tenant's  use  and  enjoyment  of  the  rented  premises 
must  in  all  cases  be  physical  or  direct  in  order  to  constitute  a  breach  of  the 
covenant  for  quiet  enjoyment  is  clearly  artificial  and  therefore  unsatis- 
factory in  principle.  There  are  instances  where  the  interference  may  be 
substantial  but  not  either  physical  or  direct,  and  the  proper  question  to  be 
asked  is  whether,  according  to  contemporary  standards,  there  has  been  any 
form  of  interference  with  the  reasonable  peace,  comfort  or  privacy  of  the 
tenant,  as  well  as  with  his  peaceable  possession  of  the  rented  premises, 
irrespective  of  whether  the  act  in  question  has  been  a  direct  or  physical 
interference  as  such. 

2.      Acts  of  Third  Parties  Amounting  to  Breach  of  Covenant 
for  Quiet  Enjoyment 

The  landlord's  covenant  for  quiet  enjoyment  "extends  to  his  own  acts, 
whether  rightful  or  wrongful,  but  to  only  the  rightful  acts  of  persons 
claiming  under  him.  For  the  wrongful  acts  of  persons  claiming  under  the 
landlord  the  tenant  has  his  remedies  against  them.  .  .  ."^^^  The  authorities 
are  not  clear,  however,  whether  acts  done  by  the  landlord  or  by  persons 
claiming  by,  from  or  under  him,  in  pursuance  of  a  statutory  duty,  may 
result  in  a  breach  of  the  covenant,  although  it  is  felt  that,  where  the  party 
is  acting  pursuant  to  a  statutory  obligation,  no  liability  for  breach  of  the 
covenant  should  result  unless  the  party  has,  in  all  the  circumstances,  acted 
unreasonably  or  negligently.  Concerning  the  position  of  persons  claiming 
by  title  paramount,-**  disturbances  caused  by  those  persons  do  not  at 
present  constitute  a  breach  of  the  covenant.  With  respect  to  acts  committed 
by  tenants  of  adjacent  premises,  there  would  appear  to  have  to  be  some 
consent  or  active  participation  by  the  common  landlord  in  the  act  of  the 
adjoining  tenant  in  order  to  render  that  landlord  liable  for  the  breach  of 
the  covenant  for  quiet  enjoyment, -^  and  this  would  appear  to  extend  also 
to  acts  of  nuisance  committed  by  the  adjacent  tenant.--  A  distinction  is 
drawn  between  acts  authorized  or  assented  to  by  the  landlord  on  the  one 
hand,  and  unauthorized  acts  by  persons  admitted  onto  adjoining  lands 
with  his  authority  or  assent  on  the  other. 

It  will  be  readily  apparent  that  the  law  in  this  area  is  somewhat 
complex  and  rests  on  distinctions  that  in  many  instances  are  hard  to 
justify.  The  expanded  covenant  for  quiet  enjoyment,  to  be  recommended 
in  this  chapter,  is  intended  to  cover  acts  caused  only  by  the  landlord  or 
anyone  who  has  derived  authority  by,  from  or  under  him,  but  not  by 
anyone  who  has  a  superior  title  to  the  rented  premises. 

In  recognition  of  the  fact  that  the  mandatory  application  of  the 
above-noted  distinctions  has  often  led  to  unjustifiable  restrictions  on  a 
tenant's  right  to  recover  against  his  landlord,  it  is  recommended  that  in 


i^Megarry  &  Wade,  The  Law  of  Real  Property  (4th  ed.,  1975),  at  p.  677. 
^ojonesv.  Lavington,  [1903]  1  K.B.  253  (C.A.). 

^^Sanderson  v.  Mayor  of  Berwick-upon-Tweed  (1884),  13  Q.B.D.  547  (C.A.). 
2'^MaIzy  V.  EichholZ,  [1916]  2  K.B.  308  (C.A.). 
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determining  liability  for  a  breach  of  the  covenant  a  court  ought  not  to  be 
fettered  arbitrarily;  rather  it  ought  to  be  able  to  determine  the  issue  of 
liability  for  breach  of  the  proposed  statutory  covenant  having  regard  to 
all  the  circumstances  of  the  case.  Consequently,  such  liability  ought  not 
to  turn  on  any  arbitrary  distinction  between  acts  committed  on  or  off  the 
rented  premises,  between  rightful  and  wrongful  acts,  between  acts  per- 
formed in  pursuance  of  a  statutory  duty  or  otherwise,  or  between  situations 
where  the  consent  of  the  landlord  has  been  given  or  not  given.  In  the  view 
of  the  Commission,  a  landlord  should  be  liable  for  a  breach  of  the 
covenant  if  he  knows  or  ought  to  know  that  the  act  done  by  him  or  by 
a  person  deriving  authority  by,  from  or  under  him,  would  interfere  with 
the  reasonable  peace,  comfort  or  privacy  of  the  tenant,  or  with  the  latter's 
peaceable  possession  of  the  rented  premises. 

3.  The  Covenant  for  Quiet  Enjoyment  and  the 
Landlord's  Right  to  Inspect 

At  common  law,  the  landlord  has  no  right  to  inspect  the  premises  as 
to  their  condition  or  to  bring  prospective  tenants  onto  the  premises  unless 
such  a  right  has  been  made  a  term  of  the  tenancy  agreement.  If,  however, 
there  is  an  express  or  implied  covenant  that  the  landlord  is  to  keep  the 
premises  in  good  repair,  the  landlord  has  the  implied  licence  to  enter 
upon  the  premises  of  the  tenant  and  to  occupy  them  for  a  reasonable  time 
to  carry  out  what  he  has  covenanted  to  do.-'^  In  the  case  of  residential 
tenancies,  the  right  of  re-entry  in  the  event  of  a  breach  of  the  covenant  is 
regulated  by  the  provisions  of  Part  IV  of  The  Landlord  and  Tenant  Act. 
Furthermore,  section  93  of  The  Landlord  and  Tenant  Act,  governing  the 
right  of  privacy  of  a  residential  tenant,  and  section  95,  prohibiting  the 
alteration  of  locks  without  mutual  consent  will,  it  is  hoped,  eventually 
bring  about  a  change  in  social  attitudes  consistent  with  the  concept  of  the 
tenant's  being  entitled  to  exclusive  and  undisturbed  occupation. 

The  ordinary  commercial  tenancy  agreement  has  substantially  re- 
versed the  position  of  the  parties  insofar  as  the  right  of  the  tenant  to 
exclude  persons  from  the  premises  is  concerned.  Almost  all  commercial 
agreements  give  the  landlord  the  right  to  enter  and  examine  the  condition 
of  the  premises  or  to  enter  for  any  other  purpose.  Some  tenancy  agree- 
ments stipulate  that  the  entry  must  be  made  at  reasonable  times  or 
specifically  set  out  the  time  in  which  the  entry  can  be  made.  Others  may 
give  the  landlord  the  right  to  enter  at  any  time.  The  variety  of  circum- 
stances applicable  in  the  case  of  commercial  tenancies  renders  it  un- 
desirable, in  our  view,  to  enact  specific  statutory  provisions  governing  the 
right  of  privacy  of  commercial  tenants. 

4.  Other  Remedies  in  Favour  of  the  Tenant 

In  addition  to  the  implied  or  express  covenant  for  quiet  enjoyment, 
there  are  certain  additional  rights  upon  which  the  tenant  may  rely.  These 
rights,  which  may  overlap  in  certain  circumstances,  are  as  follows: 

( 1 )  other  express  covenants; 

(2)  other  implied  covenants; 


'■i^Saner  v.  Bilton  (1878),  7  Ch.  D.  815.  See  also  section  96  of  The  Landlord  and 
Tenant  Act. 
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(3)  an  action  for  trespass; 

(4)  an  action  for  nuisance; 

(5)  derogation  from  grant; 

(6)  letting  scheme;  and 

(7)  guarantee  of  title. 

For  the  purposes  of  this  Report,  reference  is  made  only  to  the  land- 
lord's obligation  not  to  derogate  from  his  grant  and  to  letting  schemes. 
Both  are  related  to  the  covenant  for  quiet  enjoyment  in  that  the  covenant 
for  quiet  enjoyment  will  extend  to  many  acts  which  might  be  considered 
a  derogation  from  grant  or  breach  of  a  letting  scheme.  The  protection 
given  to  the  tenant  is  generally  greater  than  that  offered  by  the  covenant 
for  quiet  enjoyment,  however,  in  that  no  physical  interference  is  required 
and  an  intention  to  interfere  with  the  tenant's  right  of  occupation  is  not 
necessary.  Derogation  from  grant  and  letting  schemes  are  both  concerned 
with  the  landlord's  use  of  adjoining  land  or  adjoining  parts  of  the  building 
and  in  many  circumstances  constitute  alternative  forms  of  protection  for 
the  tenant. 

(a)  Derogation  from  Grant 

Where  an  owner  of  land  leases  part  and  retains  another  portion  for 
himself,  he  cannot  derogate  from  easements  expressly  or  impliedly  granted 
at  the  time  of  the  tenancy  agreement  over  land  retained  by  him,-^  and  if 
the  agreement  is  made  for  a  particular  purpose,  the  landlord  must  abstain 
from  doing  anything  on  the  land  retained  by  him  which  would  render  the 
rented  premises  unfit  or  materially  less  fit  for  the  particular  purpose  for 
which  the  agreement  was  made  or  he  will  be  in  derogation  of  his  grant  to 
the  tenant.-'"'  The  extent,  however,  of  the  obligation  not  to  derogate  from 
the  landlord's  grant  is  limited;  thus,  for  example,  if  a  landlord  has  let  the 
premises  for  a  particular  trade,  he  may  let  the  adjoining  premises  for  a 
similar  trade  without  being  in  derogation  of  his  grant,  since  the  original 
premises  are  still  fit  for  the  use  for  which  they  were  let  even  though  the 
profits  will  be  diminished.-*' 

(b)  Letting  Schemes 

If  the  tenant  can  establish  the  existence  of  a  letting  scheme,  he  may 
have  an  alternative  remedy  against  interference  with  his  premises,  namely 
an  action  against  another  tenant  for  breach  of  a  restrictive  covenant.  In 
order  to  establish  a  letting  scheme,  which  is  similar  to  the  concept  of  a 
building  scheme  involving  vendors  and  purchasers,  the  tenant  must  estab- 
lish that:  (1)  both  he  and  the  defendant  tenant  derived  title  under  a  com- 
mon landlord;  (2)  the  landlord  laid  out  his  estate  for  letting  subject  to 
restrictions  consistent  with  a  general  scheme  of  development;  (3)  the 
restrictions  were  for  the  benefit  of  all  the  lots  let;  and  (4)  both  he  and 
the  defendant,  or  their  predecessors,  took  their  lots  upon  the  footing  that 
the  restrictions  were  to  enure  for  the  benefit  of  other  lots  included  in  the 
scheme.-'^  An  action  may  also  be  brought  against  the  landlord  where  he 


^'^Rigby  V.  Bennett  (1882),  21  Ch.  D.  559  (C.A.). 

^^Aldin  V.  Latimer  Clark,  Muirhead  &  Co.,  [1894]  2  Ch.  437. 

'^^Port  V.  Griffith,  [1938]   1  All  E.R.  295. 

27See  Foa,  General  Law  of  Landlord  and  Tenant  (8th  ed.,  1975),  at  p.  299. 
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has  acted  in  breach  of  his  own  scheme  of  management,  or  where  there  is 
conduct  on  the  part  of  the  landlord  amounting  to  an  authorization  of  the 
breach.-^ 

5.      Statutory  Restatement  of  the  Covenant  for  Quiet  Enjoyment 

As  a  result  of  the  enactment  of  Part  IV  of  The  Landlord  and  Tenant 
Act,  it  might  be  concluded  that  any  necessity  to  expand  or  restate  the 
present  covenant  for  quiet  enjoyment  has  been  obviated,  at  least  with 
respect  to  residential  tenancies.  Whatever  the  shortcomings  of  the  covenant, 
some  of  the  provisions  of  Part  IV  (for  example,  creating  a  right  to  privacy 
and  prohibiting  the  changing  of  locks)  govern  certain  types  of  conduct 
which  might  formerly  have  been  treated  as  breaches  of  the  covenant  for 
quiet  enjoyment  or  as  giving  rise  to  other  causes  of  action  such  as  trespass 
or  nuisance.  Thus  some  of  the  elements  of  the  covenant  for  quiet  enjoy- 
ment have  been  pre-empted  by  specific  statutory  provisions  and  the  pro- 
vision of  remedies  for  their  breach. 

Despite  the  foregoing,  however,  the  statutory  provisions  enacted  in 
Part  IV  do  not  cover  all  types  of  conduct  which  might  possibly  be  con- 
sidered a  breach  of  the  covenant  for  quiet  enjoyment;  and  because  of 
the  limitations  of  the  covenant,  primarily  as  a  result  of  a  restrictive  inter- 
pretation of  the  nature  and  scope  of  the  term  "enjoyment",  there  are 
clearly  gaps  left  in  the  tenant's  protection.  This  is  also  true  of  non-resi- 
dential tenancies.  If  a  tenant  is  subject  to  disturbance  by  noise  or  odour, 
for  example,  in  the  view  of  the  Commission  he  should  have  a  claim  for 
damages,  or,  if  the  conduct  constituting  the  breach  is  serious  enough, 
he  should  have  the  additional  right  to  apply  to  the  court  for  an  order 
declaring  the  tenancy  agreement  terminated.  In  other  words,  he  should 
not  be  forced  to  rely  on  a  separate  tort  action  such  as  niusance  or  trespass 
merely  as  a  result  of  the  unduly  restrictive  nature  of  the  covenant  in  the 
types  of  circumstances  noted  above. 

In  summary,  therefore,  the  covenant  for  quiet  enjoyment  as  it  exists 
at  present  is  subject  to  the  following  deficiencies: 

( 1 )  the  criteria  applied  by  the  courts  to  determine  whether  there 
exists  a  breach  of  the  covenant  have  been  more  consistent  with  a  concern 
for  an  interference  with  possession  than  an  interference  with  enjoyment, 
resulting  in  the  exclusion  of  many  types  of  unreasonable  conduct  from  the 
operation  of  the  covenant; 

(2)  with  the  exception  of  a  few  cases,  the  development  of  the  law 
governing  the  covenant  has  not  involved  a  genuine  acceptance  of  the  fact 
that  a  disturbance  caused  by  "metaphysical"  factors  such  as  noise,  odour 
or  vibration  is,  in  its  impact  upon  the  tenant's  reasonable  expectation  of 
enjoyment,  no  difi'erent  from  the  conventional  "physical"  forms  of  direct 
interference  accepted  as  being  capable  of  giving  rise  to  a  breach  of  the 
covenant; 

(3)  the  law  governing  the  covenant  for  quiet  enjoyment,  because  it 
limits  the  types  of  conduct  which  may  give  rise  to  a  breach,  has  not  suffi- 
ciently provided  a  basis  for  the  assessment  of  damages  commensurate 
with  the  real  harm  sufi'ered;  and 


^^Spicer  v.  Martin    (1889),    14   App.  Cas.    12   (H.L.);  Jaepcr  v.    Mansions  Con- 
solidated Limited  (1903),  87  L.T.  690  (C.A.). 
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(4)  the  law  has  attempted  to  draw  several  unrealistic  distinctions, 
which  arbitrarily  restrict  the  remedies  available  to  a  tenant. 

In  order  to  overcome  the  various  deficiencies  outlined  above,  the 
Commission  does  not  envisage  the  creation  and  detailed  statutory  codifi- 
cation of  an  entirely  new  covenant,  the  enactment  of  which  might  give  rise 
to  undue  rigidity  and  might  also  preclude  the  applicability  of  the  whole 
of  the  present  jurisprudence  on  the  covenant  for  quiet  enjoyment.  Rather, 
the  Commission  is  of  the  view  that  such  deficiencies  may  best  be  sur- 
mounted by  means  of  a  more  explicit  statutory  restatement  of  the  latter 
covenant  itself.  Therefore  we  recommend  that  there  be  implied  in  every 
tenancy  agreement,  whether  residential  or  non-residential,  a  covenant  for 
quiet  enjoyment,  such  covenant  by  its  express  terms  to  place  equal  em- 
phasis on  a  tenant's  right  to  peaceably  possess  the  rented  premises  and 
on  his  right  to  use  and  enjoy  such  premises  in  reasonable  peace,  comfort 
and  privacy,  without  interference,  interruption  or  disturbance  from  the 
landlord  or  from  any  other  person  or  persons  lawfully  claiming  by,  from 
or  under  him.  Legislation  in  the  form  suggested  below,  pursuant  to  which 
the  covenant  is  to  be  made  applicable  to  all  tenancy  agreements,  would 
thereby  strengthen  and  establish  on  a  firm  and  independent  footing  a 
tenant's  hitherto  ambiguous  and  generally  unacknowledged  right  to  the 
"enjoyment"  of  the  premises.  As  a  result  of  such  emphasis,  one  of  the 
most  significant  deficiencies  in  the  covenant  as  now  interpreted  hopefully 
will  be  overcome. 

Bearing  in  mind  the  above-noted  limitations  in  the  present  law,  and 
also  bearing  in  mind  the  desire  of  the  Commission  to  emphasize  a  tenant's 
right  to  "enjoyment",  as  well  as  his  right  to  "possession",  we  recommend 
that  the  code  governing  the  interpretation  and  application  of  the  expanded 
statutory  covenant  for  quiet  enjoyment  ought  to  provide  for  the  following: 

( 1 )  there  should  be  implied  in  every  tenancy  agreement  a  covenant 
which  provides  that  neither  the  landlord  nor  anyone  who  has  derived 
authority  by,  from  or  under  him  shall  do  or  cause  to  be  done  any  act 
which  has  the  effect  of  interfering  with  the  peaceable  possession  of  the 
tenant,  or  the  reasonable  peace,  comfort  or  privacy  of  the  tenant  or 
members  of  his  household.  The  name  given  to  this  implied  covenant  should 
remain  as  it  is  at  present  —  the  "covenant  for  quiet  enjoyment"  —  in 
order  that  we  retain  the  accumulated  jurisprudence  pertaining  to  the  cov- 
enant, insofar  as  it  is  not  in  conflict  with  the  recommendations  in  this 
chapter; 

(2)  a  landlord  should  be  deemed  to  have  committed  a  breach  of  the 
covenant  if  he  knew  or  ought  to  have  known  that  the  act  complained  of 
would  interfere  with  the  peaceable  possession  of  the  tenant  or  the  reason- 
able peace,  comfort  or  privacy  of  the  tenant  or  members  of  his  house- 
hold; 

(3)  the  nature  of  the  acts  constituting  a  breach  of  the  covenant 
should  not  be  limited  to  those  which  have  hitherto  comprised  a  breach  of 
the  implied  or  usual  express  covenant  for  quiet  enjoyment.  With  respect 
to  the  "enjoyment",  as  distinct  from  the  "possession",  aspect  of  the  cov- 
enant, and  without  in  any  manner  limiting  the  generality  of  the  foregoing, 
a  breach  of  the  covenant  should  arise  from  any  acts  which  result  in  the 
interference,  interruption  or  disturbance  of  the  tenant's  reasonable  peace, 
comfort  or  privacy,  whether  due  to  liquids,  gases,  vapours,  solids,  odours, 
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vibration,  noise,  abusive  language,  threats,  fire,  the  total  or  partial  with- 
holding of  heat,  electricity,  water,  gas  or  other  essential  services,  or 
the  removal  of  windows,  doors,  walls  or  other  parts  of  the  rented  prem- 
ises. The  Commission  is,  however,  of  the  view  that  the  proposed  legisla- 
tion should  not  expressly  delimit  the  types  of  acts  which  might  constitute 
a  breach  of  the  covenant,  for  to  do  so  might  unduly  fetter  the  court  in  its 
attempts  to  decide  each  case  on  its  own  merits,  having  regard  to  all  the 
circumstances; 

(4)  the  imposition  of  liability  for  breach  of  the  covenant  should  not 
automatically  turn  on  any  arbitrary  distinction  between  acts  committed  on 
or  off  the  rented  premises,  between  rightful  or  wrongful  acts  of  persons 
claiming  by,  from  or  under  the  landlord,  between  acts  performed  in  pur- 
suance of  a  statutory  duty  or  otherwise,  or,  with  respect  to  acts  committed 
by  tenants  of  adjacent  premises,  between  situations  where  the  consent  of 
the  common  landlord  has  been  given  or  not  given; 

(5)  in  order  for  the  court  to  find  that  the  covenant  has  been 
breached,  it  should  not  be  necessary  for  the  tenant  to  have  quit  the  rented 
premises,  nor  should  it  be  necessary  that  the  tenant  be  expected  to  do  so; 
and 

(6)  a  breach  of  the  covenant  should  entitle  the  tenant  to  damages, 
injunctive  relief,  or  an  order  declaring  the  tenancy  agreement  termin- 
ated.-" The  latter  remedy,  however,  ought  to  be  available  only  where,  hav- 
ing regard  to  the  nature  and  seriousness  of  the  breach,  the  court  is  of  the 
view  that  damages  or  injunctive  relief,  or  both,  are  in  all  the  circum- 
stances inadequate  remedies. 

To  give  effect  to  the  foregoing  recommendation  that  a  new,  ex- 
panded, covenant  for  quiet  enjoyment  should  be  implied  in  every  tenancy 
agreement,  the  Commission  recommends  the  enactment  of  a  section  in 
The  Landlord  and  Tenant  Act  in  the  following  or  similar  terms: 

In  every  tenancy  agreement  the  landlord  shall  be  deemed  to  have 
covenanted,  for  the  term  thereby  granted,  that  the  tenant  shall 
have  the  right  to  quiet  enjoyment,  including  the  right  to  peaceably 
possess  and  have  the  full  benefit  of  the  rented  premises,  together 
with  the  right  to  use  and  enjoy  them  in  reasonable  peace,  comfort 
and  privacy,  without  interference,  interruption  or  disturbance  from 
the  landlord  or  any  other  person  or  persons  lawfully  claiming  by, 
from  or  under  him. 

It  should  also  be  noted  that  the  proposed  restatement  of  the  coven- 
ant for  quiet  enjoyment,  as  it  appears  within  the  context  of  the  recom- 
mended section,  adheres  fairly  closely  to  the  wording  in  Paragraph  13  of 
Schedule  B  of  The  Short  Forms  of  Leases  Act.^^^  On  the  other  hand,  the 


-••Reference  should  be  made  to  s.  106  of  Tlie  Landlord  and  Tenant  Act,  as 
enacted  by  S.O.  1972,  c.  123,  governing  residential  tenancies.  The  section 
provides  for  a  summary  application  by  a  landlord  for  an  order  declaring  the 
tenancy  agreement  terminated  but,  unlike  the  section  it  replaced,  it  makes  no 
provision  for  an  application  by  a  tenant  for  a  termination  order.  The  omission 
would  appear  to  have  been  inadvertent,  and  we  recommend  in  Chapter  XXV 
of  this  Report  that  legislation  should  be  introduced  to  correct  the  imbalance 
caused  thereby. 

3"R.S.O.  1970,  c.  436. 


98 

ambit  of  the  suggested  covenant  not  only  preserves  that  which  is  viewed 
as  being  of  value  in  the  present  law  concerning  the  covenant,  but  also  is 
sufficiently  wide  to  allow  a  court  to  assess  each  individual  case  on  its 
merits,  in  the  light  of  contemporary  tenancy  problems,  and  without  the 
constricting  influence  of  the  imposition  of  arbitrary  and  artificial  distinc- 
tions. Accordingly,  it  is  also  recommended  that  the  above-noted  para- 
graph in  The  Short  Forms  of  Leases  Act  be  amended  to  reflect  the  nature 
and  scope  of  the  proposed  covenant  for  quiet  enjoyment. ^^ 

6.      Contracting  Out  of  the  Covenant  for  Quiet  Enjoyment 

Given  the  fundamental  nature  of  the  rights  provided  for  in  the  pro- 
posed restatement  of  the  covenant  for  quiet  enjoyment,  and  given  the 
relative  positions  of  the  landlord  and  the  tenant  where  the  tenancy  agree- 
ment involves  residential  premises,  the  Commission  recommends  that  con- 
tracting out,  either  by  means  of  an  omnibus  exculpatory  clause,  or  in  a 
more  piecemeal  fashion,  should  not  be  permitted  in  the  case  of  residen- 
tial tenancies.  On  the  other  hand,  the  same  considerations  do  not  neces- 
sarily apply  where  non-residential  tenancies  are  involved.  The  great  variety 
of  factual  circumstances  applicable  in  the  latter  situation  renders  it  un- 
desirable and  impracticable  to  establish  a  rigid  rule  of  law  prohibiting  a 
non-residential  landlord  and  tenant  from  agreeing  to  limit  the  applicability 
of  the  covenant's  protection  in  their  particular  case. 

The  Commission  is  not,  of  course,  unmindful  of  the  fact  that  in  many 
non-residential  tenancy  situations  the  tenant  is  as  much  at  the  mercy  of 
his  landlord  as  is  the  average  residential  tenant.  Therefore,  a  distinction 
may  be  drawn  between  the  situation  where  parties  with  relatively  equal 
bargaining  power  have  applied  their  minds  to,  and  have  without  coercion 
willingly  accepted,  a  particular  provision  in  the  tenancy  agreement  which 
limits,  in  whole  or  in  part,  the  protection  afforded  by  the  covenant,  and 
the  unenviable  situation  where  a  tenant  with  little  economic  leverage  is 
faced  with  the  option  of  either  accepting  the  exculpatory  provision  in  toto 
or  locating  himself  elsewhere.  In  the  latter  case,  the  concept  of  "freedom 
of  contract"  is  rendered  virtually,  if  not  entirely,  meaningless,  and  the 
ultimate  contract  is  essentially  one  of  "adhesion". 

In  light  of  the  above  discussion,  the  Commission  is  of  the  view  that, 
on  summary  application,  a  judge  of  the  county  or  district  court  should  be 
expressly  empowered  by  statute  to  review  provisions  in  non-residential 
tenancy  agreements  which  purport  to  abrogate  the  rights  granted  to  a  tenant 
pursuant  to  the  statutory  covenant  for  quiet  enjoyment.  In  the  event  that 
the  judge  finds  that  in  all  circumstances  the  restriction  on  the  tenant's 
protection  under  the  covenant  was  the  result  of  an  unconscionable  bar- 
gain between  the  two  parties,  thereby  belying  the  argument  that  it  repre- 
sented the  culmination  of  truly  meaningful  negotiations  between  them,  the 
judge  should  be  accorded  the  power  to  modify  or  discharge  the  offending 
provision  in  whole  or  in  part.  Such  interference  with  the  contractual  bar- 
gain would  therefore  not  be  an  infringement  of  the  parties'  "freedom  of 
contract",  inasmuch  as  the  judge  would  not  exercise  its  powers  unless  the 
contract  evinced  the  very  absence  of  this  freedom.  Moreover,  precedents 


3iThis  recommendation  would  affect  only  non-residential  tenancies,  for  the  Com- 
mission recommends  in  Chapter  XXIII  that  The  Short  Forms  of  Leases  Act 
should  be  rendered  inapplicable  in  the  case  of  residential  tenancies. 
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for  this  type  of  judicial  review  may  be  found  in  other  areas  of  the  law, 
including,  for  example,  situations  involving  unconscionable  lending  trans- 
actions, improvident  separation  agreements,  and  voidable  contracts  under 
consumer  protection  legislation.  It  is  hoped  that  the  possibility  of  judicial 
review  will  itself  encourage  all  parties  to  give  greater  relevance  and  mean- 
ing to  the  concept  of  "freedom  of  contract". 

Finally,  it  should  be  recognized  that  the  above  proposal  concerning 
the  power  of  a  judge  to  modify  or  discharge  unconscionable  provisions 
which  limit  the  rights  granted  to  tenants  pursuant  to  the  covenant  for  quiet 
enjoyment,  is  not  intended  to  preclude  the  judge  from  granting  relief 
where  it  is  found  that  a  landlord  has  breached  a  fundamental  term  of  his 
contract  with  the  tenant;  clearly,  a  landlord  may  not  shelter  behind  an 
exculpatory  clause  when  he  has  in  fact  not  given  to  the  tenant  something 
for  which  the  latter  has  bargained.  Nor  is  it  intended  that  the  recommen- 
dation in  this  chapter  should  preclude  a  tenant  from  exercising  or  enforc- 
ing his  rights  against  his  landlord  arising  pursuant  to  any  other  rule  of  law, 
whether  it  be  found  in  the  law  of  contracts,  torts  or  otherwise. 

7.       Withdrawal  of  Essential  Services  by  the  Landlord 

As  a  result  of  the  practice  of  a  few  landlords  who  withdrew  vital 
services  such  as  heat,  electricity  or  gas  with  a  view  to  regaining  possession 
without  the  necessity  of  first  obtaining  a  writ  of  possession,  subsection  3 
was  added  to  section  107  of  The  Landlord  and  Tenant  Act^'-  prohibiting 
such  a  practice  in  the  case  of  residential  tenancies  and  rendering  the 
offender  liable  to  penal  sanctions. 

Although  the  impact  of  such  behaviour  upon  the  lives  of  residential 
tenants  is  more  acute,  the  commercial  tenant  is  not  invulnerable  with 
respect  to  the  tactics  referred  to  above.  If  resort  to  the  courts  is  to  be 
made  mandatory  in  order  to  obtain  possession  of  non-residential  premises, 
as  we  recommend  in  Chapter  XXV  of  this  Report,  we  see  no  reason  why 
different  rules  should  govern  the  withholding  of  services,  whether  in  the 
case  of  residential  or  commercial  leasing  arrangements.  While  it  is  true 
that  such  conduct  would  constitute  a  breach  of  the  proposed  covenant  for 
quiet  enjoyment,  allowing  the  tenant  to  seek  his  remedy  for  a  breach  of 
that  covenant,  we  recommend  that  a  provision  similar  to  that  contained 
in  section  107(3)  of  The  Landlord  and  Tenant  Act,  which  is  applicable 
to  residential  tenancies,  be  enacted  and  made  applicable  to  non-residential 
tenancies.  Accordingly,  the  withdrawal  of  essential  services  such  as  heat, 
electricity,  gas  or  water,  contrary  to  the  provisions  of  the  tenancy  agree- 
ment, should  also  constitute  an  offence  rendering  the  landlord  liable  to 
penal  sanctions,  where  such  withdrawal  occurs  during  the  tenant's  occupa- 
tion of  the  premises  and  before  a  writ  of  possession  has  been  obtained. 

RECOMMENDATIONS 

The  Covenant  for  Quiet  Enjoyment 

Legislation  should  be  enacted  in  The  Landlord  and  Tenant  Act  to 
give  effect  to  the  recommendation  that  a  covenant  for  quiet  enjoyment,  as 
restated,  should  be  implied  in  every  tenancy  agreement.  In  addition,  Para- 


3-'S.O.  1972,  c.  123. 
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graph  13  of  Schedule  B  of  The  Short  Forms  of  Leases  Act,  which  is  a 
statement  of  the  substance  of  the  present  covenant,  should  be  amended 
to  conform  to  the  altered  wording. 

To  give  effect  to  the  recommendation  that  a  wider,  more  compre- 
hensive, covenant  for  quiet  enjoyment  should  be  implied  in  every  tenancy 
agreement,  the  Commission  recommends  the  enactment  of  a  new  section 
in  the  following  or  similar  terms: 

In  every  tenancy  agreement  the  landlord  shall  be  deemed  to  have 
covenanted,  for  the  term  thereby  granted,  that  the  tenant  shall  have 
the  right  to  quiet  enjoyment,  including  the  right  to  peaceably  possess 
and  have  the  full  benefit  of  the  rented  premises,  together  with  the 
right  to  use  and  enjoy  them  in  reasonable  peace,  comfort  and 
privacy,  without  interference,  interruption  or  disturbance  from  the 
landlord  or  any  other  person  or  persons  lawfully  claiming  by,  from 
or  under  him. 

In  addition  to  the  recommendation  above,  legislation  should  be  en- 
acted to  give  effect  to  the  following  supplemental  requirements: 

( 1 )  a  landlord  should  be  deemed  to  have  committed  a  breach  of  the 
covenant  for  quiet  enjoyment  if  he  knew  or  ought  to  have  known 
that  the  act  complained  of  would  interfere  with  the  peaceable  pos- 
session of  the  tenant  or  with  the  reasonable  peace,  comfort  or  privacy 
of  the  tenant  or  members  of  his  household; 

(2)  the  nature  of  the  acts  constituting  a  breach  of  the  covenant  should 
not  necessarily  be  limited  to  those  which  at  present  comprise  a  breach 
of  the  implied  or  usual  express  covenant  for  quiet  enjoyment.  With- 
out limiting  the  generality  of  the  foregoing,  a  breach  of  the  covenant 
should  arise  from  any  acts  which  result  in  the  tenant's  reasonable 
peace,  comfort  or  privacy  being  interfered  with,  whether  due  to 
liquids,  gases,  vapours,  solids,  odours,  vibration,  noise,  abusive  Ian- 
gauge,  threats,  fire,  the  total  or  partial  withholding  of  heat,  elec- 
tricity, water,  gas  or  other  essential  services,  or  the  removal  of 
windows,  doors,  walls  or  other  parts  of  the  rented  premises.  The 
Commission  recommends,  however,  that  the  proposed  legislation 
should  not  expressly  delimit  the  types  of  acts  which  might  constitute 
a  breach  of  the  covenant;  rather,  it  should  be  left  to  the  court  to 
determine  whether,  in  all  the  circumstances  of  the  case,  the  covenant 
has  been  breached; 

(3)  in  the  appropriate  circumstances,  the  court  should  be  empowered  to 
make  a  finding  that  the  covenant  has  been  breached,  notwithstanding 
that  the  acts  complained  of  have  not  taken  place  nor  originated  on 
the  rented  premises; 

(4)  in  order  for  the  court  to  find  that  the  covenant  has  been  breached,  it 
should  not  be  necessary  for  the  tenant  to  have  quit  the  rented  prem- 
ises, nor  should  it  be  necessary  that  the  tenant  be  expected  to  do  so; 

(5)  the  imposition  of  liability  for  breach  of  the  covenant  should  not 
automatically  turn  on  any  arbitrary  distinction  between  acts  commit- 
ted on  or  off  the  rented  premises,  between  rightful  or  wrongful  acts 
of  persons  claiming  by,  from  or  under  the  landlord,  between  acts  per- 
formed in  pursuance  of  a  statutory  duty  or  otherwise,  or,  with  respect 


101 

to  acts  committed  by  tenants  of  adjacent  premises,  between  situations 
where  the  consent  of  the  common  landlord  has  been  given  or  not 
given;  and 

(6)  a  breach  of  the  covenant  should  entitle  the  tenant  to  damages,  in- 
junctive relief,  or  an  order  declaring  the  tenancy  agreement  termin- 
ated. The  latter  remedy,  however,  ought  to  be  available  only  where, 
having  regard  to  the  nature  and  seriousness  of  the  breach,  the  court 
is  of  the  view  that  damages  or  injunctive  relief,  or  both,  are  in  all 
the  circumstances  inadequate  remedies. 

Contracting  Out  of  the  Covenant  for  Quiet  Enjoyment 

Contracting  out  of  the  covenant  for  quiet  enjoyment  should  not  be 
permitted  in  the  case  of  residential  tenancies  but  should  be  permitted  in 
other  cases,  subject  to  the  recommendations  contained  in  this  Report  gov- 
erning the  contracting  out  of  statutory  provisions,  and  also  subject  to  the 
recommendations  contained  in  this  chapter  governing  the  power  of  a 
judge  to  grant  relief  against  such  contracting  out.  Concerning  the  latter 
qualification,  a  judge  of  the  county  or  district  court  should  be  empowered, 
on  summary  application,  to  review  provisions  in  non-residential  tenancy 
agreements  which  purport  to  abrogate  the  rights  granted  to  a  tenant  pur- 
suant to  the  covenant  for  quiet  enjoyment  recommended  in  this  chapter. 
In  the  event  that  the  judge  finds  that  in  all  the  circumstances  the  restric- 
tion on  the  tenant's  protection  under  the  covenant  was  the  result  of  an 
unconscionable  bargain,  the  judge  should  be  empowered  to  modify  or 
discharge  the  offending  provision  in  whole  or  in  part. 

Withdrawal  of  Essential  Services 

A  provision  similar  to  that  contained  in  section  107(3)  of  The  Land- 
lord and  Tenant  Act,  which  is  applicable  to  residential  tenancies,  should 
be  enacted  and  made  applicable  to  non-residential  tenancies,  so  that  the 
withdrawal  by  the  landlord,  contrary  to  the  tenancy  agreement,  of  essen- 
tial services  such  as  heat,  electricity,  gas  or  water  during  the  tenant's  occu- 
pation of  the  premises  and  before  a  writ  of  possession  has  been  executed 
shall  constitute  an  offence  rendering  the  landlord  liable  to  penal  sanctions. 


CHAPTER  XVII 


REMEDIES  AVAILABLE  TO  A  LANDLORD 
AND  OTHER  TENANTS  AGAINST  A 
DISRUPTIVE  TENANT 


In  the  previous  chapter  we  considered  the  present  covenant  for  quiet 
enjoyment  and  recommended  the  statutory  restatement  of  that  covenant  in 
an  expanded  form  in  favour  of  the  tenant.  As  a  resuh,  the  landlord  shall 
be  deemed  to  have  covenanted,  inter  alia,  that  the  tenant  should  have  the 
right  to  use  and  enjoy  the  rented  premises  in  reasonable  peace,  comfort  and 
privacy,  without  interference,  interruption  or  disturbance  from  the  land- 
lord or  any  other  person  or  persons  lawfully  claiming  by,  from  or  under 
him. 

This  legislative  emphasis  on  the  protection  of  a  tenant's  right  to 
"enjoy"  the  rented  premises,  free  from  unreasonable  interference,  has 
directed  the  Commission's  attention  to  the  desirability  of  creating  a  paral- 
lel statutory  covenant  concerning  the  disruptive  behaviour  of  a  tenant, 
enforceable  both  by  the  landlord  and  by  any  disrupted  tenant  of  the  land- 
lord. At  the  present  time  in  Ontario,  the  remedies  available  to  landlords 
and  tenants  are  quite  inadequate  to  deal  with  the  not  uncommon  problem 
of  the  noisy  or  unruly  tenant.  In  order  for  such  inadequacies  to  appear  in 
their  proper  perspective,  it  is  essential  to  outline  briefly  the  law  concerning 
the  above  matter,  after  which  we  shall  consider  the  recommendations  to 
be  made  by  the  Commission. 

A  tenant  has  basically  but  one  significant  common  law  remedy 
against  a  disruptive  tenant  whose  excessive  noise,  unreasonable  user  of  his 
premises,  improper  conduct  or  obnoxious  language  interferes  with  the  first 
tenant's  "enjoyment"  of  his  own  premises:  such  acts  may  constitute  a 
nuisance  for  which  damages  may  be  recovered.  In  the  not  altogether  dif- 
ferent context  of  our  recommendation  concerning  a  statutory  restatement 
of  the  covenant  for  quiet  enjoyment,  the  Commission  considered  the  ade- 
quacy of  a  separate  tort  action  in  nuisance,  and  found  it  wanting.'  As  in 
the  case  of  a  tenant's  remedy  against  his  landlord  for  interference  with 
the  former's  peace,  comfort  and  privacy,  so  too  in  the  case  of  a  tenant's 
remedy  against  other  tenants  for  similar  interference:  a  gap  is  clearly  left 
in  the  tenant's  protection. 

This  partial  legal  vacuum  is  not  satisfactorily  filled  by  other  common 
law  remedies  available  to  the  tenant.  One  such  remedy,  for  example,  arises 
pursuant  to  the  modern  doctrine  of  strict  liability  for  the  escape  of  danger- 
ous substances.  This  doctrine,  which  does  not  fit  precisely  into  any  of  the 
other  rules  of  tort  liability,  had  its  genesis  in  1886,  in  the  case  of  Rylands 
V.  Fletcher.'-  In  that  case  Blackburn,  J.,  enunciated  the  principle  that  a 

person  who  for  his  own  purposes  brings  on  his  lands  and  collects  and 
keeps  there  anything  likely  to  do  mischief  if  it  escapes,  must  keep  it 


iSee  Chapter  XVI,  Section  5,  "Statutory  Restatement  of  the  Covenant  for  Quiet 
Enjoyment",  supra. 
2(1866)  L.R.  1   Ex.  265,  afTd.  (1868)  L.R.  3  H.L.  330. 
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in  at  his  peril,  and,  if  he  does  not  do  so,  is  prima  facie  answerable  for 
all  the  damage  which  is  the  natural  consequence  of  its  escape.*^ 

However,  despite  a  general  trend  towards  stricter  liability,  the  rule  in 
Rylands  v.  Fletcher  has  not  elicited  enthusiastic  judicial  response  in  recent 
years;  rather,  it  has  been  consistently  restricted  in  its  application.  More- 
over, even  at  its  inception  it  dealt  solely  with  a  particular  type  of  mischief, 
namely,  accidents  caused  by  dangerous  operations,  and  would  therefore 
be  of  only  limited  value  to  the  vast  majority  of  tenants  concerned  pri- 
marily with  less  dangerous,  although  nonetheless  annoying,  interference. 

Other  common  law  remedies  do  exist;  for  example,  under  the  appro- 
priate circumstances  a  tenant  might  have  a  cause  for  action  based  on  the 
trespass  or  on  the  negligence  of  adjacent  or  neighbouring  tenants.  The 
Commission  is  again  of  the  view  that  such  remedies  unduly  circumscribe 
the  right  of  a  tenant  to  reasonable  peace,  comfort  and  privacy  by  impos- 
ing artificial  barriers  to  adequate  relief.  Concerning  modern  landlord  and 
tenant  relations,  it  is  unnecessarily  burdensome  and  often  patently  unjust 
for  a  tenant  to  be  required  to  establish  negligence  or  to  have  to  fit  himself 
within  the  once  precise  but  now  intolerably  amorphous  rules  relating  to 
nuisance.  Such  remedies  do  not  address  themselves  either  directly  or  suffi- 
ciently to  the  protection  of  the  rights  under  consideration  in  this  chapter. 
Moreover,  there  appears  to  be  general  agreement  that  no  court  in  England 
or  Canada  has  ever  given  a  plaintiff  a  legal  or  equitable  remedy  for  the 
invasion  of  his  personal  privacy;  as  a  general  rule,  whatever  protection  is 
aflforded  is  but  incidental  to  the  protection  of  an  individual's  rights  in 
other  areas,  and  is  therefore  basically  limited  to  the  restrictive  types  of 
tort  remedies  considered  above. 

Legislation  has  done  little  to  ameliorate  the  condition  of  a  tenant 
whose  peace,  comfort  or  privacy  has  been  unreasonably  disrupted.  While 
it  is  not  the  intention  of  the  Commission  to  list  the  very  few  statutes  which 
touch  on  this  matter,  mention  should  be  made  of  The  Environmental  Pro- 
tection Act,  1971.^  Among  other  things,  the  Act  prohibits  the  emission  of 
any  contaminant  into  the  natural  environment  which  causes  injury  or 
damage  to  property  or  harm  or  material  discomfort  to  any  person,  or 
which  adversely  affects  the  health  of  any  person,  or  which  impairs  the 
safety  of  any  person,  or  which  is  "likely"  to  have  any  of  the  aforemen- 
tioned consequences.^  "Contaminant"  is  defined  in  clause  c^'  of  section  1 
to  include  "any  solid,  liquid,  gas,  odour,  heat,  sound,  vibration,  radiation 
or  combination  of  any  of  them  resulting  directly  or  indirectly  from  the 
activities  of  man"  which  might,  inter  alia,  "cause  injury  or  damage  to 
property",'  or  "cause  harm  or  material  discomfort  to  any  person",^  or 
"adversely  aflfect  the  health  or  impair  the  safety  of  any  person."^  The  Act 
provides  for  the  imposition  of  a  fine  but  is  silent  as  to  civil  liability.  Con- 
sequently, the  sanction  against  a  tenant  contravening  the  statute  affords 


Mbid.,  L.R.  1  Ex.  265,  at  279-280. 

4S.O.  1971,  c.  86;  amended  by  S.O.  1972,  c.  1,  s.  69  and  c.  106;  S.O.  1973. 
c.  94;  1974,  c.  20  and  c.  125;  1975,  c.  70. 
5See  S.O.  1972,  c.  106,  s.  3,  enacting  a  new  s.  14(1). 
6See  S.O.  1972,  c.  106,  s.  1,  enacting  a  new  s.  1(c). 
^S.  l(c)(ii). 
8S.  1(c)  (iii). 
»S.  l(c)(iv). 
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only  incomplete  protection  to  other  tenants  and  does  not  compensate  them 
for  the  actual  damage  or  injury  suffered. 

The  same  criticism,  from  the  point  of  view  of  tenants  adversely 
affected  by  the  actions  or  behaviour  of  other  tenants,  may  be  levelled  with 
respect  to  the  various  municipal  noise  by-laws.  For  example,  the  relevant 
by-law  in  the  City  of  Toronto^*'  concerning  noise  provides,  in  Section  2, 
that 

[n]o  person  shall  make,  cause  or  permit  noise  which  disturbs  or  may 
disturb  the  quiet,  peace,  rest,  enjoyment  or  convenience  of  the  in- 
habitants. 

For  the  purposes  of  Section  2,  Section  3  lists  various  noises  which  are 
"declared  to  be  noises  which  .  .  .  are  objectionable  or  liable  to  disturb  the 
peace,  quiet,  rest,  enjoyment,  comfort  or  convenience  of  the  inhabitants." 
Prohibited  noises  include:  (para,  (a))  "yelling,  shouting,  hooting,  whist- 
ling or  singing  at  any  time  or  place"  which  disturbs  or  is  likely  to  disturb 
the  peace  and  quiet  of  "persons  ...  in  any  dwelling  ...  or  of  persons  in 
the  vicinity";  (para,  (c))  "any  noise  made  by  any  animal  or  bird  kept  as 
a  pet"  which  has  or  might  have  this  result;  (para,  (f))  "the  noise  from  or 
created  by  any  radio  receiving  set,  television  receiving  set,  musical  instru- 
ment, phonograph  .  .  .  [etc.]  in  such  manner  as  to  disturb  or  to  likely  dis- 
turb .  .  .  persons  ...  in  any  dwelling  [or  persons]  ...  in  the  vicinity." 

In  the  past,  the  most  prevalent  criticisms  concerning  the  efficacy  of 
municipal  noise  by-laws  centred  around  their  perhaps  inevitable  vagueness 
and  the  lack  of  effectiveness  of  the  sanction. ^^  The  thin  line  dividing  rea- 
sonable from  unreasonable  noise,  in  addition  to  the  fact  that  the  sanction 
is  penal  in  nature  and  generally  has  not  been  excessive  where  private  indi- 
viduals in  or  about  their  own  residences  are  concerned,  has  rendered  these 
by-laws  less  than  adequate  as  a  means  of  controlling  disruptive  tenants, 
and  useless  as  a  means  of  compensating  their  "victims". 

The  inevitable  result  in  the  majority  of  cases  is  that  the  tenant  whose 
"enjoyment"  of  his  premises  has  been  disturbed  by  another  tenant  looks 
to  the  landlord  for  an  effective  remedy.  However,  he  will  more  often  than 
not  look  in  vain.  While  it  is  not  entirely  unknown  for  landlords  to  insert 
in  a  tenancy  agreement  an  express  covenant  against  the  tenant's  causing  a 
"nuisance"  or  an  "annoyance"  or  "damage"  to  the  landlord  or  to  co- 
tenants,  it  is  by  no  means  the  usual  practice.  Consequently,  a  tenant  sub- 
jected to  such  interference  cannot  identify  specific  means  by  which  a  land- 
lord might  help  to  ameliorate  the  situation,  even  if  he  were  so  disposed. 

Occasionally,  however,  the  landlord  has  provided  for  the  contin- 
gency considered  above,  although  in  many  such  cases  the  disturbance  to 
which  the  agreement  refers  is  only  a  disturbance  of  the  landlord,  rather 
than  of  other  tenants.  In  any  event,  a  landlord  is  under  no  obligation  to 
exercise  his  rights  arising  pursuant  to  the  relevant  covenant,  and  is  often 


i^^By-law  No.  44-75,  passed  February  20,  1975,  amended  by  By-law  No.  65-75. 

i^Pursuant  to  the  predecessors  to  By-law  44-75  —  By-law  No.  19821,  which 
amended  By-law  No.  14913 — anyone  convicted  under  the  By-law  was  liable 
to  a  fine  not  exceeding  $300.00.  However,  under  By-hiw  44-75  a  person  may  be 
fined  "not  less  than  $50.00  nor  more  than  $1,000.00,  for  the  first  offence  and 
not  less  than  $300.00,  and  not  more  than  $1,000.00,  for  the  second  or  subse- 
quent ofl'ence,  exclusive  of  costs.  .  .  ."  (Section  8) 
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unlikely  to  do  so  in  the  absence  of  weighty  financial  reasons.  In  a  not  un- 
typical residential  tenancy  agreement  it  is  expressly  provided  that 

.  .  .  the  Tenant  will  not  do  anything  or  permit  to  be  done  on  the 
said  premises  anything  which  may  be  annoying  to  the  Landlord  or 
which  the  Landlord  may  deem  to  be  a  nuisance  on  the  said  premises. 

In  yet  other  situations,  specific  prohibitions  against  various  types  of  acts 
on  the  part  of  the  tenant  which  might  amount  to  a  "nuisance"  or  an 
"annoyance"  are  to  be  found  in  the  "Rules  and  Regulations"  annexed  to 
the  tenancy  agreement.  These  rules  and  regulations  are  ordinarily  made 
to  form  part  of  the  agreement  itself,  whereupon  a  breach  thereof  is  treated 
as  though  it  were  a  breach  of  covenant. 

In  the  event  of  a  breach  of  covenant  respecting  disturbance  to  a 
landlord  or  to  his  other  tenants,  the  remedies  available  to  the  landlord 
vary,  depending  on  the  wording  of  the  relevant  covenant  or  covenants, 
and  on  whether  the  premises  are  residential  or  non-residential.  Generally 
speaking,  a  breach  of  covenant  at  common  law  gives  rise  only  to  an  action 
for  damages  or  injunctive  relief.  However,  if  the  covenant  which  has  been 
breached  is  held  to  be  a  condition  of  the  tenancy  agreement,  then  as  a 
general  rule  a  right  of  re-entry  will  be  given  automatically.  Or  alterna- 
tively, the  agreement  itself  might  expressly  provide  for  a  right  of  re-entry 
or  forfeiture.  For  example,  a  tenancy  agreement  expressed  to  be  made  in 
pursuance  of  The  Short  Forms  of  Leases  Act^'~  may  contain  the  words  of 
Column  One,  Paragraph  12,  Schedule  B,  which  words  in  expanded  form 
have  the  same  effect  as  the  following  words  of  Column  Two: 

...  or  in  case  of  the  breach  or  non-performance  of  any  of  the  cov- 
enants or  agreements  herein  contained  on  the  part  of  the  lessee,  then 
...  it  shall  be  lawful  for  the  lessor  at  any  time  thereafter,  into  and 
upon  the  said  demised  premises  or  any  part  thereof,  in  the  name  of 
the  whole  to  re-enter,  and  the  same  to  have  again,  repossess  and 
enjoy,  as  of  his  former  estate;  anything  hereinafter  contained  to  the 
contrary  notwithstanding. 

But  it  should  be  borne  in  mind  that  the  mere  breach  of  covenant  does  not 
always  or  in  itself  give  rise  to  a  right  of  re-entry  or  forfeiture. 

This  right,  where  exercisable  upon  either  a  breach  of  a  covenant  or  a 
breach  of  a  condition,  is  subject  to  sections  19  to  22  of  The  Landlord  and 
Tenant  Act,  which  sections  provide  for  the  relief  against  the  enforcement 
of  this  right  and  for  other  matters  incidental  thereto.  Basically,  section 
19(2)  provides  that  the  right  of  forfeiture  is  not  enforceable  unless  the 
landlord  serves  on  the  tenant  a  notice  specifying  the  particular  breach  of 
covenant  complained  of;  in  addition,  if  the  breach  is  capable  of  remedy, 
the  landlord  must  allow  the  tenant  to  do  so,  although  compensation  in 
money  may  be  exacted  from  the  tenant.  Section  20  provides  for  relief 
against  the  exercise  of  the  right  of  re-entry  or  forfeiture,  upon  application 
to  the  court  by  the  tenant,  and  the  court  may  make  such  order  as  it  sees  fit. 

It  should  be  noted,  however,  that  the  landlord  of  residential  premises 
is  able  to  regain  possession  (on  the  grounds  that  he  is  entitled  to  such 
possession)  only  "under  the  authority  of  a  writ  of  possession  obtained 
under  section  106."^'^  Section  106  provides  for  notice  to  the  tenant,  the 


12R.S.O.  1970,  c.  436. 

^^The  Landlord  and  Tenant  Act,   s.  107(1). 
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filing  of  a  dispute  to  the  landlord's  claim,  and  other  matters  relating  to 
the  termination  of  a  residential  tenancy  agreement.  Therefore,  for  example, 
a  landlord  of  residential  premises  cannot  proceed  under  Part  III  of  the 
Act  for  an  order  for  possession,  nor  can  he  issue  a  specially  endorsed  writ 
for  possession.  His  only  remedy  is  to  proceed  pursuant  to  section  106. 

In  any  event,  it  would  appear  that  without  specific  conditions  or 
covenants  governing  the  behaviour  of  tenants,  a  landlord,  not  unlike  an- 
other tenant,  would  be  left  basically  to  his  remedy  in  tort.  Self-evidently 
this  restriction  becomes  highly  significant  in  the  context  of  most  landlord 
and  tenant  situations  where  the  landlord,  by  his  absence  from  the  scene  of 
the  disruption,  is  unable  to  pursue  the  matter  successfully.  Moreover,  as 
we  have  mentioned  earlier,  the  tort  remedies  are  cumbersome  and  inade- 
quate, and  are  more  often  than  not  designed  to  meet  contingencies  dis- 
similar to  those  faced  by  landlords  and  tenants.  Finally,  statutory  and  by- 
law protection,  even  where  the  monetary  sanction  is  significant,  in  all  like- 
lihood suffers  from  a  lack  of  scope  common  to  most  regulatory  and  penal 
enactments  silent  as  to  civil  liability  and  damages. 

It  is  with  the  above  inadequacies  in  mind  that  the  Commission  recom- 
mends the  creation  of  a  statutory  covenant  designed  to  foster  and  main- 
tain amongst  all  tenants  a  respect  for  the  peace,  comfort  and  privacy  of 
every  tenant  of  the  common  landlord. 

In  order  to  give  effect  to  the  above  proposal,  the  Commission  recom- 
mends the  enactment  in  The  Landlord  and  Tenant  Act  oi  a  section  along 
the  following  lines,  applicable  to  all  tenancies: 

( 1 )  In  every  tenancy  agreement  the  tenant  shall  be  deemed  to  have 
covenanted  to  refrain  from  doing  any  act  or  permitting  any  act 
to  be  done  on  the  rented  premises  or  on  adjacent  common  areas 
retained  by  the  landlord  which  without  reasonable  excuse  inter- 
feres with,  interrupts  or  disturbs  the  reasonable  peace,  comfort 
or  privacy  of  any  other  tenant  of  the  landlord. 

(2)  The  covenant  provided  for  in  this  section  may  be  enforced  by 
the  landlord  or  by  any  tenant  affected  by  a  breach  thereof. 

The  Commission  is  of  the  view  that  the  creation  of  a  statutory  covenant 
requiring  each  tenant  not  to  interfere  with  the  reasonable  peace,  comfort 
or  privacy  of  the  other  tenants  of  the  landlord  is  in  no  way  unfair  to  the 
tenant  so  covenanting,  and  follows  logically  both  from  the  nature  of  the 
relationship  between  such  tenants  and  from  the  nature  and  purpose  of  the 
expanded  covenant  for  quiet  enjoyment. 

With  respect  to  the  legislative  enactment  of  the  recommended  sec- 
tion, and  to  its  interpretation,  the  following  matters  should  be  borne  in 
mind: 

(1)  while  section  1(e)  of  the  Act  defines  "tenant"  to  include,  inter 
alia,  a  "sub-tenant",  it  should  be  made  explicit  in  the  legislation  that  inso- 
far as  the  recommended  section  is  concerned,  there  ought  to  be  no  essen- 
tial difference  in  the  positions  of  tenants,  their  assignees,  and  their  sub- 
tenants; each  should  have  the  same  rights  and  be  subject  to  the  same 
obligations  as  the  other.  Consequently,  a  sub-tenant  shall  be  deemed  to 
have  covenanted  in  the  same  manner  and  to  the  same  extent  as  his  tenant, 
and  will  accordingly  be  held  liable  under  the  proposed  covenant  if  he 
disrupts  the  reasonable  peace,  comfort  or  privacy  of  any  tenant  of  the 
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landlord,  or  of  any  assignee  or  sub-tenant  claiming  under  that  tenant. 
Conversely,  a  sub-tenant  should  be  given  locus  standi  to  sue  upon  the 
covenant  when  it  has  been  breached  by  the  above-noted  covenantees; 

(2)  it  is  the  view  of  the  Commission  that  a  landlord  who  happens  to 
occupy  space  in  the  same  building  as  the  disrupting  tenant,  and  whose 
reasonable  peace,  comfort  or  privacy  is  disturbed  by  the  acts  of  the 
latter,  ought  not  to  come  within  the  purview  of  the  recommended  section. 
The  landlord  may,  of  course,  provide  for  his  own  protection  vis-a-vis  each 
of  his  tenants  by  attempting  to  extract  from  the  latter  covenants  analogous 
to  the  one  proposed  in  this  chapter  and  designed  to  give  to  him  a  separate 
and  distinct  cause  of  action; 

(3)  there  are  many  situations  in  which  a  tenant  finds  himself  unable 
to  prevent  disruption  to  neighbouring  tenants,  yet  in  which  he  has  acted 
reasonably  in  all  the  circumstances.  A  pipe  bursting  in  the  early  hours  of 
the  morning  might  well  necessitate  immediate  repairs  by  a  plumber,  and 
the  effecting  of  such  repairs  might  disturb  another  tenant's  reasonable 
peace  and  comfort.  The  recommended  section  is,  however,  flexible  in  this 
regard,  in  that  it  provides  for  liability  only  where  such  peace  and  comfort 
is  disrupted  "witjiout  reasonable  excuse,"  the  reasonableness  of  the  excuse 
to  be  a  matter  for  the  presiding  judge  to  determine. 

In  addition,  it  is  envisaged  that  the  word  "permitting"  in  the  draft 
section  implies  an  affirmative,  conscious  or  deliberate  act  of  permission  on 
the  part  of  the  tenant,  rather  than  a  passive  sufferance  with  respect  to  acts 
done  by  others  over  which  the  tenant  has  no  control.  Hence,  the  loud  and 
disruptive  noise  made  by  the  children  of  one  tenant  in  the  halls  of  a  resi- 
dential apartment  block  would  be  beyond  the  control  of  another  tenant, 
who  could  not  reasonably  be  said  to  be  "permitting"  the  acts  in  question. 
Moreover,  the  addition  of  the  phrase  "without  reasonable  excuse"  will  in 
appropriate  circumstances  buttress  the  defence  of  tenants  and  help  to 
create  a  legal  rule  flexible  enough  to  render  liable  only  those  tenants  so 
deserving; 

(4)  the  question  arises  as  to  whether  a  right  of  action  for  injunctive 
relief,  or  damages,  or  both,  based  directly  on  a  breach  of  the  proposed 
covenant,  should  be  vested  in  the  other  tenants  as  well  as  in  the  landlord, 
inasmuch  as  conduct  constituting  a  breach  of  the  proposed  covenant  often 
leads  to  a  dispute  among  tenants.  In  the  view  of  the  Commission  it  is 
desirable  that  such  a  right  of  action  should  be  vested  in  the  other  tenants; 
as  we  have  already  seen,  present  methods  by  which  damages  are  sought 
from  disruptive  tenants,  pursuant,  for  example,  to  the  law  relating  to 
nuisance,  are  insufficient  and  overly  restrictive,  and  therefore  should  be 
supplemented  accordingly.  As  a  result  of  the  recommendation  in  this 
chapter,  all  tenants  would  have  a  more  effective  means  of  enforcing  a 
covenant  enacted  in  large  measure  for  their  own  direct  benefit. 

Concerning  the  disruptive  tenant  whose  interference  with  the  reason- 
able peace,  comfort  or  privacy  of  the  other  occupants  is  of  considerable 
magnitude,  the  Commission  is  of  the  view  that  the  landlord,  but  not  the 
other  tenants,  should  have  the  additional  right  to  apply  to  a  judge  for  an 
order  declaring  the  tenancy  agreement  of  the  disruptive  tenant  terminated. 
This  latter  remedy,  however,  ought  to  be  available  only  where,  having 
regard  to  the  nature  and  seriousness  of  the  breach,  the  judge  is  of  the 
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view  that  termination  alone  is  a  sufficient  remedy  in  all  the  circumstances; 
and 

(5)  finally,  it  should  be  made  explicit  in  the  legislation  that  the 
landlord  and  the  tenant  ought  not  to  be  able  to  contract  out  of,  waive  or 
abrogate  in  any  manner  the  rights  and  obligations  arising  pursuant  to  the 
recommended  section.  The  Commission  is  of  the  view  that  it  would  be  a 
fundamental  error  in  principle  to  allow  the  parties  to  the  tenancy  agree- 
ment to  contract  out  of  the  covenant  and  thereby  divest  a  third-party  ten- 
ant of  his  rights  arising  thereunder.  If  the  recommendation  were  other- 
wise, ample  opportunity  for  collusion  and  fraud  would  inevitably  be  fos- 
tered, and  what  the  Commission  believes  to  be  a  fundamental  right  of  each 
tenant  might  be  successfully  disregarded. 

A  number  of  persons  whose  opinions  were  sought  on  the  introduction 
of  such  a  covenant  were  concerned  that  the  problems  of  adjudication 
would  be  too  great.  The  Commission,  however,  is  not  of  this  view.  In  the 
case  of  Tod-Heatly  v.  Benham,^^  which  dealt  with  a  similar  covenant  con- 
tained in  a  tenancy  agreement,  Cotton,  L.J.,  stated :^^ 

.  .  .  Now  'annoyance  or  grievance'  are  words  which  have  no  definite 
legal  meaning.  It  has  been  pressed  upon  us  that  we  cannot  say  that 
it  was  that  which  was  an  annoyance  or  grievance  to  reasonable 
people,  because  the  Judges,  in  speaking  of  what  would  be  an  annoy- 
ance to  reasonable  people,  are  only  speaking  of  what  they  themselves 
really  think  would  be  an  annoyance  or  grievance.  That  is  the  difficul- 
ty that  Judges  very  often  have  to  deal  with;  they  must  not  take  that 
to  be  an  annoyance  or  grievance  which  would  only  be  so  to  some 
sensitive  persons.  They  must  decide  not  upon  what  their  own  indi- 
vidual thoughts  are,  but  on  what,  in  their  opinion  and  upon  the 
evidence  before  them,  would  be  an  annoyance  or  grievance  to  reason- 
able, sensible  people;  and,  in  my  opinion,  an  act  which  is  an  inter- 
ference with  the  pleasurable  enjoyment  of  a  house  is  an  annoyance 
or  grievance  .... 

The  difficulty,  therefore,  would  appear  to  be  more  apparent  than  real,  the 
definition  and  application  of  such  words  as  "peace",  "comfort"  and 
"privacy"  being  well  within  the  competence  of  the  courts. 

It  is  expected  that  the  existence  of  the  proposed  covenant  will  have  a 
two-fold  purpose:  in  the  first  place,  it  will  provide  tenants  with  a  more 
effective  means  of  ensuring  that  their  reasonable  peace,  comfort  and 
privacy  will  not  be  interfered  with,  interrupted  or  disturbed  without  rea- 
sonable excuse,  and  will  compensate  them  adequately  in  the  event  of  any 
such  disruption;  secondly,  by  providing  landlords  with  the  wherewithal  to 
see  to  the  "good  government"  of  the  premises  they  let,  it  will  encourage 
them  to  act  more  readily  than  is  now  the  case  when  they  receive  com- 
plaints concerning  the  behaviour  of  a  tenant.  The  nature  of  the  remedies 
available  to  the  landlord,  especially  his  right  to  seek  the  termination  of  the 
tenancy  of  the  offending  tenant,  will  provide  an  additional  incentive  to  act 
on  such  complaints.  As  a  matter  of  practice,  the  landlord  will  no  longer 
be  able  to  insist  that  the  matter  of  a  disruptive  tenant  is  one  which  is 
entirely  beyond  his  control. 
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In  short,  the  Commission  is  of  the  view  that  the  covenant  proposed 
in  this  chapter,  in  combination  with  the  expanded  covenant  for  quiet 
enjoyment  proposed  in  Chapter  XVI,  are  essential  pillars  buttressing  the 
right  of  a  tenant  to  reasonable  peace,  comfort  and  privacy,  without  being 
an  unreasonable  burden  on  the  landlord  or  on  the  other  tenants.  It  is 
envisaged  that  this  new  regime,  in  concerning  itself  realistically  with  the 
rights  and  obligations  of  all  relevant  parties,  will  conform  to  those  stand- 
ards normally  expected  in  the  realms  of  landlord-tenant  and  tenant-tenant 
relations. 

RECOMMENDATIONS 

Remedies  Available  to  a  Landlord  and  Other  Tenants 
Against  a  Disruptive  Tenant 

A  covenant  should  be  implied  in  every  tenancy  agreement  requiring 
a  tenant  to  refrain  from  any  act  which  will  disrupt  the  peace,  comfort  or 
privacy  of  other  tenants.  To  give  effect  to  this  proposal,  the  Commission 
recommends  the  enactment  in  The  Landlord  and  Tenant  Act  of  a  section 
along  the  following  lines,  applicable  to  all  tenancies: 

( 1 )  In  every  tenancy  agreement  the  tenant  shall  be  deemed  to  have 
covenanted  to  refrain  from  doing  any  act  or  permitting  any  act 
to  be  done  on  the  rented  premises  or  on  adjacent  common  areas 
retained  by  the  landlord  which  without  reasonable  excuse  inter- 
feres with,  interrupts  or  disturbs  the  reasonable  peace,  comfort 
or  privacy  of  any  other  tenant  of  the  landlord. 

(2)  The  covenant  provided  for  in  this  section  may  be  enforced  by  the 
landlord  or  by  any  tenant  affected  by  a  breach  thereof. 

In  addition  to  the  above  recommendation,  legislation  should  be  en- 
acted to  give  effect  to  the  following  supplemental  requirements: 

( 1 )  legislation  should  provide  that,  insofar  as  the  recommended  section  is 
concerned,  a  tenant,  his  assignee  and  his  sub-tenant  should  each 
have  the  same  rights  and  be  subject  to  the  same  obligations  as  the 
other,  without  any  difference  in  the  standing  of  each  to  sue  or  be 
sued  for  a  breach  of  the  covenant; 

(2)  a  breach  of  the  covenant  should  entitle  the  landlord  or  the  disrupted 
tenant  to  damages,  or  injunctive  relief,  or  both.  Moreover,  the  land- 
lord, but  not  the  tenant,  should  be  given  the  additional  right  to  apply 
to  a  judge  for  an  order  declaring  the  tenancy  agreement  of  the  dis- 
ruptive tenant  terminated.  The  latter  remedy,  however,  ought  to  be 
available  only  where,  having  regard  to  the  nature  and  seriousness  of 
the  breach,  the  judge  is  of  the  view  that  termination  alone  is  a  suf- 
ficient remedy  in  all  the  circumstances;  and 

(3)  it  should  be  made  explicit  in  the  legislation  that  the  landlord  and  the 
tenant  ought  not  to  be  able  to  contract  out  of,  waive  or  abrogate  in 
any  manner  the  rights  and  obligations  arising  pursuant  to  the  recom- 
mended section. 


CHAPTER  XVIII 


POWER  TO  RELIEVE  LANDLORDS  AND 
TENANTS  FROM  THE  OPERATION  OF 
RESTRICTIVE  COVENANTS  OR  TERMS 
IN  THE  TENANCY  AGREEMENT 


Where  persons  enter  into  a  tenancy  agreement,  and  especially  a  long- 
term  commercial  tenancy  agreement,  problems  may  arise  when  the  factors 
which  prompted  the  insertion  in  the  tenancy  agreement  of  certain  obliga- 
tions on  the  part  of  the  tenant  cease  to  exist  with  the  lapse  of  time,  thus 
reducing  or  destroying  any  justification  which  might  have  existed  for  such 
obligations.  For  example,  a  landlord  of  premises  situated  in  a  shopping 
centre  may  insist  upon  a  clause  or  rule  requiring  the  tenant  to  remain  open 
for  business  until  10:00  p.m.,  six  nights  a  week,  or  requiring  him  to  use 
the  rented  premises  solely  for  the  purposes  of  a  hardware  store.  Should 
the  landlord  be  allowed  to  enforce  such  an  obligation,  perhaps  in  order  to 
facilitate  the  termination  of  the  tenancy  agreement  or  to  pressure  the  tenant 
into  accepting  certain  alterations  in  the  tenancy  agreement  in  exchange  for 
the  removal  of  this  obligation,  in  the  face  of  changes  in  shopping  habits 
which  render  the  maintenance  of  such  business  hours  or  the  operation  of 
a  hardware  store  devoid  of  business  efficacy? 

Historically,  the  sanctity  of  the  bargain  struck  between  contracting 
parties  has  been  zealously  guarded  by  the  common  law  courts;  judges  have 
always  been  loath  to  interfere  with  contractual  arrangements  except  in 
those  cases  in  which  there  is,  for  example,  evidence  of  mistake,  fraud  or 
misrepresentation. 

At  the  present  time,  there  does  exist  in  Ontario  one  statutory  basis 
for  the  modification  or  discharge  of  onerous  conditions  or  covenants,  and 
this  basis  is  to  be  found  in  the  provisions  of  section  62  of  The  Conveyanc- 
ing and  Law  of  Property  Act'^ 

( 1 )  Where  there  is  annexed  to  land  a  condition  or  covenant 
that  the  land  or  a  specified  part  of  it  is  not  to  be  built  on  or  is  to  be 
or  not  to  be  used  in  a  particular  manner,  or  any  other  condition  or 
covenant  running  with  or  capable  of  being  legally  annexed  to  land, 
any  such  condition  or  covenant  may  be  modified  or  discharged  by 
order  of  a  judge  of  the  Supreme  Court  or  of  the  judge  of  the  county 
or  district  court  of  the  county  or  district  in  which  the  land  or  any  part 
of  it  is  situate. 

(2)  Where  an  application  under  subsection  1  is  made  to  the 
judge  of  a  county  or  district  court,  a  respondent  may,  by  notice  served 
on  the  applicant  and  on  the  other  respondents,  if  any,  and  filed  with 
proof  of  service  thereof  with  the  clerk  of  the  county  or  district  court 
not  later  than  two  days  preceding  the  day  of  return  of  the  applica- 
tion, require  the  proceedings  to  be  removed  into  the  Supreme  Court. 

(3)  Upon  the  filing  of  the  notice  and  proof  of  service  thereof, 
the  clerk  of  the  county  or  district  court  shall  forthwith  transmit  the 
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papers  and  proceedings  to  the  proper  office  of  the  Supreme  Court  in 
the  county  or  district  in  which  the  appHcation  is  made. 

(4)  When  the  papers  and  proceedings  arc  received  at  the  proper 
office  of  the  Supreme  Court,  the  proceedings  shall  ipso  facto  be  re- 
moved into  the  Supreme  Court. 

(5)  Before  making  any  such  order,  the  judge  shall  cause 
notice  of  the  application  to  be  given  to  such  persons  as  appear  to  him 
to  be  interested  in  the  relief  sought,  either  by  personal  service,  adver- 
tisement or  by  registered  mail  as  he  directs. 

(6)  An  appeal  lies  to  the  Court  of  Appeal  from  the  decision  of 
a  judge  under  subsection  1. 

(7)  Nothing  in  this  section  applies  to  building  restrictions  im- 
posed by  a  by-law  passed  under  The  Municipal  Act  or  The  Planning 
Act. 

"Land"  is  defined  in  section  l(l)(b)  of  The  Conveyancing  and  Law 
of  Property  Act  as  follows: 

(b)   'land'    includes  messuages,  tenements,  hereditaments,  whether 
corporeal  or  incorporeal,  and  any  undivided  share  in  land. 

The  above  definition  would  appear  to  encompass  leasehold  land;  as  a 
result,  section  62  entitles  both  a  tenant  and  a  landlord  to  seek  from  a  judge 
the  modification  or  discharge  of  a  restrictive  condition  or  covenant  "an- 
nexed to"  or  "running  with"  the  land.  However,  section  62  has  been  held 
to  be  applicable  to  restrictive  conditions  or  covenants  only  insofar  as  they 
arise,  not  pursuant  to  the  tenancy  agreement  between  the  landlord  and  the 
tenant,  but  rather  pursuant  to  some  other  instrument  or  agreement  extran- 
eous to  the  tenancy  agreement.  The  above  section  does  not,  then,  permit 
an  application  to  a  judge  the  purpose  of  which  is  to  modify  or  discharge 
a  restrictive  covenant  originating  in  the  tenancy  agreement  itself. 

The  Commission  is  of  the  view  that  this  interpretation,  narrowing  the 
scope  of  section  62,  is  not  entirely  self-evident  upon  a  strict  reading  of  that 
section.  We  do,  however,  support  this  interpretation  and  therefore  wish  to 
make  it  explicit  in  section  62  that  an  applicant  may  seek  to  have  varied  a 
restrictive  covenant  or  term  originating  in  some  document  extraneous  to 
the  tenancy  agreement,  but  may  not  seek  a  similar  remedy  under  the  sec- 
tion where  the  restriction  originates  in  the  tenancy  agreement  itself.  There- 
fore, in  the  interests  of  greater  certainty,  it  is  recommended  that  legisla- 
tion be  enacted  to  clarify  the  meaning  and  scope  of  section  62  along  these 
lines. 

The  limitation  on  the  applicability  of  section  62  to  the  situations 
envisaged  in  the  preceding  paragraphs  has  directed  the  Commission's  at- 
tention to  the  desirability  of  inserting  in  The  Landlord  and  Tenant  Act  3. 
provision  broadening  the  grounds  for  modifying  or  discharging  restrictions 
originating  in  the  tenancy  agreement  itself.  It  is,  of  course,  essential  to 
understand  that  any  recommendation  extending  the  power  of  the  courts  to 
vary  the  bargain  struck  between  the  landlord  and  the  tenant  must  of  neces- 
sity involve  a  delicate  balancing  of  vital  interests — the  interests  of  land- 
lords, of  tenants,  of  mortgagees,  of  guarantors,  of  other  tenants  (where 
there  is  a  common  landlord  and,  for  example,  a  letting  scheme  is  involved), 
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and  of  the  general  public.  While  acknowledging  the  complex  nature  of  this 
task,  a  compelling  argument  may  be  made  that  many  of  the  factors  which 
justify  a  judge's  intervention  in  the  context  of  section  62  applications  may 
well  be  equally  a  propos  in  the  context  of  applications  where  the  restric- 
tion arises  pursuant  to  a  clause  or  a  rule  or  regulation  in  the  tenancy 
agreement  itself;  nevertheless,  it  must  be  borne  in  mind  that  any  expansion 
of  the  judge's  powers  along  these  lines  would  undoubtedly  represent  a 
significant  incursion  into  non-residential  leasing  arrangements. 

At  this  juncture  it  should  be  noted  that  the  impact  of  any  such  ex- 
pansion might  be  more  considerable  in  the  landlord  and  tenant  context 
than  in  the  context  of  section  62  applications;  the  spectre  of  judicial  inter- 
ference with  "freedom  of  contract"  is  generally  absent  with  respect  to  the 
latter  applications,  which  more  often  than  not  involve  pre-existing  cov- 
enants exacted  by  persons  no  longer  able  to  consent  to  their  modification 
or  discharge.  However,  any  recommendation  which  provides  a  basis  for 
judicial  interference  with  contractual  rights  will  inevitably  arouse  legitimate 
fears  throughout  the  market-place;  it  might  well  be  contended  that  the 
exercise  of  such  power  by  the  courts  would  seriously  inhibit  or  constrict 
commercial  and  industrial  development,  owing  in  large  measure  to  in- 
creased uncertainty  on  the  part  of  mortgage  lenders  and  leasehold  property 
developers  as  to  the  future  enforceability  of  terms  in  a  tenancy  agreement. 
Moreover,  a  further  issue  arises  as  to  what  standards  or  guidelines,  if  any, 
should  be  enacted  to  govern  a  judge  in  determining  whether  the  covenant 
in  question  ought  to  be  modified  or  discharged.  If  in  fact  judicial  interven- 
tion is  to  turn,  at  least  in  part,  on  a  judge's  assessment  of  the  "business 
efficacy"  of  a  term  or  covenant,  it  is  not  at  all  unreasonable  for  interested 
parties  to  ask  whether  a  judge  is  indeed  the  proper  person  to  make  such 
an  assessment. 

The  Commission  has  already  considered  at  some  length  the  issue  of 
interference  by  the  court  with  "freedom  of  contract",  albeit  in  the  some- 
what different  context  of  its  recommendations  concerning  a  statutory  cov- 
enant for  quiet  enjoyment  and  concerning  the  ability  of  parties  to  contract 
out  of  this  covenant.-  It  should  again  be  pointed  out,  however,  that  pre- 
cedents for  judicial  review  of  contractual  arrangements  may  be  found  in 
other  areas  of  the  law  pertaining  to  unconscionable  lending  transactions, 
improvident  separation  agreements,  and  voidable  contracts  under  consumer 
protection  legislation. 

While  the  Commission  is  mindful  of  the  ramifications  inherent  in  any 
extension  of  a  judge's  jurisdiction  to  include  the  power  to  review  provisions 
in  a  tenancy  agreement,  it  is  nonetheless  of  the  view  that  there  are  situa- 
tions in  which  a  party  ought  to  be  relieved  of  an  obligation  or  burden 
incurred  pursuant  to  such  an  agreement.  Relief  should  be  available  in  the 
case  of  a  tenancy  agreement  containing  a  term  or  covenant,  including  a 
rule  or  regulation,  which  is  in  any  manner  restrictive  as  to  the  user  of  the 
rented  premises,  and  where  the  provisions  of  which  have  become  obsolete 
or  where  their  enforcement  would  be  harsh,  unconscionable  or  vexatious, 
having  regard  to  all  the  circumstances,  including  the  existence  of  a  letting 
scheme  or  of  an  agreement  between  the  tenant  and  any  other  person 
restricting  the  user  of  the  premises. 


^Chapter  XVI,  supra. 
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The  criteria  posited  above — where  the  terms  have  become  obsolete, 
or  where  their  enforcement  would  be  harsh,  or  unconscionable,  or  vexatious 
— are  not,  nor  are  they  intended  to  be,  mutually  exclusive.  One  need  only 
consider,  for  example,  a  situation  in  which  a  covenant  in  a  tenancy  agree- 
ment imposes  an  obligation  on  a  tenant  to  use  the  rented  premises  only 
for  the  purpose  of  selling  a  product  which,  while  still  obtainable  by  the 
tenant,  is  nevertheless  no  longer  fashionable  and  therefore  no  longer  mar- 
ketable in  any  commercially  meaningful  manner.  Because  of  altered  con- 
sumer demands,  the  terms  of  this  covenant  have  become  obsolete;  in  addi- 
tion it  might  well  be  vexatious  or  unconscionable  for  the  landlord  to  insist 
on  due  performance  by  the  tenant,  especially  if  such  insistence  were  moti- 
vated by  a  desire  only  to  harass  the  tenant  and  thereby  to  force  him  to 
abandon  the  premises  prior  to  the  official  termination  of  the  tenancy  agree- 
ment. 

Many  other  instances  illustrating  the  same  principle  may  readily  be 
imagined,  involving,  for  example,  the  not  uncommon  situation  where  the 
character  of  the  neighbourhood  has  so  radically  altered  that  a  particular 
restriction  on  the  user  of  the  rented  premises  in  that  neighbourhood  is 
thereby  rendered  obsolete,  -or  where  its  enforcement  would  be  sought  only 
from  some  improper  motive.  There  are  many  cases  in  which  the  tenancy 
agreement  restricts  the  user  of  the  premises  to  that  of  a  residence  alone, 
often  because  of  zoning  laws  similarly  restricting  the  use  of  all  buildings 
in  the  area.  Over  a  period  of  time,  however,  such  zoning  restrictions  may 
be  lifted,  and  the  other  buildings  in  the  area  may  be  converted  into  com- 
mercial or  mixed  commercial  and  residential  leaseholds.  In  such  cases,  the 
original  restriction  may  well  be  obsolete;  yet  a  landlord  may  refuse  to 
waive  the  restriction,  often  in  order  to  force  the  tenant  to  quit  the  premises. 
These  and  other  similar  examples  illustrate  the  proposition  that  a  particular 
concatenation  of  events  may  occur  whereby  in  all  the  circumstances  it 
would  be  unjust,  indeed  it  would  shock  one's  conscience,  to  permit  the 
enforcement  of  the  covenant  in  question. 

It  might  be  argued  that  the  concept  of  unconscionability,  for  example, 
is  not  capable  of  precise  definition  and  therefore  ought  not  to  be  advanced 
as  a  standard  by  which  to  measure  terms  or  covenants  in  a  tenancy  agree- 
ment. On  the  other  hand,  it  must  be  stressed  that  any  strict  demand  for 
mathematical  precision  in  this  area,  prior  to  judicial  intervention,  will  only 
serve  to  retard  or  inhibit  the  establishment  of  meaningful  standards  of 
morality  in  the  market-place.  Therefore,  the  absence  of  such  precision 
ought  not  to  preclude  the  testing  of  restrictive  terms  and  covenants  by  this 
rule.  As  mentioned  earlier,  the  policing  by  the  courts  of  various  types  of 
agreements  is  not  an  entirely  novel  practice,  although  the  question  as  to 
the  enforcement  of  an  unconscionable  term  or  covenant  has  indeed  been  a 
vexing  one  for  a  legal  system  hitherto  more  concerned  with  formalities  in 
the  execution  of  contracts.  While  many  judges  and  academics,  particularly 
in  the  United  States,  pay  lip  service  to  the  power  of  the  courts  to  relieve 
persons  from  the  effects  of  unconscionable  transactions,  few  have  made  an 
attempt  to  elucidate  fully  the  limits  within  which  the  courts  ought  to  act  in 
this  area. 

The  Commission  is  of  the  view  that  the  doctrines  of  fundamental 
breach,  breach  of  a  fundamental  term,  mistake,  fraud,  misrepresentation, 
non  est  factum,  and  the  like,  all  of  which  have  been  developed  and  utilized 
to  help  vitiate  the  rigours  of  a  harsh  or  unconscionable  bargain,  do  not  in 
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themselves  provide  sutticient  protection  to  a  landlord  and  tenant  in  the 
situations  under  consideration  in  this  chapter.  While  many  judges,  such 
as  Lord  Denning,  M.R.,  have  attempted  to  import  a  requirement  of  "rea- 
sonableness'' and  "conscionability"  into  the  determination  of  the  validity 
of  agreements,*  this  development,  especially  in  Ontario,  has  been  sporadic 
and  not  universally  accepted.  Hence,  while  the  Commission  acknowledges 
that  in  the  interests  of  certainty  the  provisions  of  written  tenancy  agree- 
ments should  not  be  disregarded  for  insubstantial  reasons,  the  Commission 
recommends  that  a  judge  be  permitted  to  intervene  in  the  circumstances 
considered  above. 

To  give  effect  to  the  foregoing  recommendation  that  a  judge  should 
be  empowered  to  modify  or  discharge  restrictive  provisions  which  have 
become  obsolete,  or  where  their  enforcement  would  be  harsh,  unconscion- 
able or  vexatious,  the  Commission  recommends  the  enactment  in  The 
Landlord  and  Tenant  Act  oi  3.  section  along  the  following  lines: 

( 1 )  Where  a  tenancy  agreement  contains  a  term  or  covenant,  or 
rule  or  regulation,  that  the  whole  or  a  specified  portion  of  the 
rented  premises  is  not  to  be  built  on,  or  is  to  be  or  is  not  to  be 
used  in  a  particular  manner,  or  is  subject  to  any  other  restric- 
tion as  to  user,  a  judge,  upon  the  application  of  the  landlord  or 
the  tenant,  may  modify  or  discharge  the  term  or  covenant,  or 
rule  or  regulation,  where  the  provisions  thereof  have  become 
obsolete,  or  where  their  enforcement  would  be  harsh,  uncon- 
scionable or  vexatious,  having  regard  to  all  the  circumstances, 
including,  but  not  limited  to,  the  existence  of  a  letting  scheme 
or  of  an  agreement  between  the  tenant  and  any  other  person 
restricting  the  user  of  the  rented  premises. 

(2)  The  applicant,  to  the  extent  that  the  term  or  covenant,  or  rule 
or  regulation,  is  modified  or  discharged,  shall  not  be  liable  to 
any  person  for  non-performance  of  such  term  or  covenant,  or 
rule  or  regulation. 

(3)  Notice  of  an  application  under  this  section  shall  be  served  on: 

(a)  the  landlord  or  the  tenant; 

(b)  the  mortgagee  of  the  reversion  or  of  the  term; 

(c)  any  person  with  whom,  pursuant  to  a  letting  scheme  or 
otherwise,  the  landlord  or  the  tenant  has  an  agreement 
restricting  the  user  of  the  rented  premises;  and 

(d)  such  other  persons  as  appear  to  the  judge  to  be  interested 
in  the  relief  sought. 

(4)  Notice  of  an  application  under  this  section  shall  be  served  per- 
sonally or  in  such  manner  as  the  judge  may  direct. 

(5)  In  this  section,  "judge"  means  a  judge  of  the  Supreme  Court  or 
a  judge  of  the  county  or  district  court  of  the  county  or  district 
in  which  the  rented  premises  are  situated. 


•^See,  for  example,  GiUespic  Brothers  &  Company  Limited  v.  Roy  Bowles  Trans- 
port Limited,  Ronnie  Hogf>  Limited  (Third  Party),  [1973]  Q.B.  400. 
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The  Commission  is  of  the  view  that  detailed  guideHnes  or  standards, 
which  might  govern  a  judge  in  deciding  whether  a  particular  provision 
ought  to  be  modified  or  discharged,  should  not  be  set  forth  in  the  pro- 
posed section.  Rather,  the  section  should  state  merely  the  minimum  re- 
quirements that  the  restriction,  whether  it  arises  pursuant  to  a  term  or 
covenant  in  the  tenancy  agreement,  or  to  a  rule  or  regulation  made  under 
or  forming  an  integral  part  of  such  agreement,  be  obsolete,  or  that  its 
enforcement  be  harsh,  unconscionable,  or  vexatious.  In  the  first  place,  the 
creation  of  statutory  guidelines  might  well  give  rise  to  unduly  rigid  or 
artificial  distinctions  in  an  area  of  concern  more  often  than  not  charac- 
terized by  the  very  lack  of  precision  and  clarity;  for  example,  the  com- 
mercial efficacy  of  a  particular  condition  or  covenant  is  often  very  much  a 
matter  of  speculation  and  intuition,  however  informed,  and  it  would  be 
counter-productive,  not  to  say  impossible,  to  attempt  to  define  "commer- 
cial efficacy"  to  meet  all  situations.  Moreover,  the  case  law  concerning 
section  62  of  The  Conveyancing  and  Law  of  Property  Act,  to  which  the 
proposed  section  in  The  Landlord  and  Tenant  Act  is  broadly  analogous, 
has  already  considerably  restricted  the  ambit  of  the  former  section  along 
rather  well-defined  lines,  and  it  is  envisaged  that,  allowing  for  the  differ- 
ences between  these  two  sections,  the  courts  will  restrict  the  recommended 
section  in  a  not  entirely  dissimilar  manner. 

The  reported  decisions  illustrate  the  various  judicial  glosses  placed  on 
section  62,  and  the  preponderance  of  such  decisions  demonstrates  a  gen- 
eral reluctance  on  the  part  of  judges  to  modify  or  discharge  covenants 
coming  within  the  scope  of  that  section.  One  of  the  reasons  for  this  reluc- 
tance is  that  such  interference  may  result  in  a  financial  loss  to  certain 
persons,  and  there  is  no  provision  in  the  section  permitting  any  compen- 
sation. For  example,  the  discharge  of  a  restrictive  covenant  affecting  lands 
subject  to  a  building  scheme,  so  as  to  permit  hitherto  residential  land  to 
be  used  for  industrial  purposes,  may  well  result  in  the  decline  of  land 
values  in  adjacent  residential  areas.  Or  the  discharge  of  a  covenant  re- 
stricting the  use  of  certain  premises  to  that  of  a  hardware  store,  so  that 
the  premises  may  now  be  used  as  a  large  supermarket,  would  clearly  have 
considerable  financial  repercussions  on  small  grocery  store  proprietors  in 
the  affected  area. 

The  general  test  applied,  therefore,  appears  to  be  that  in  order  for  the 
applicant  to  succeed  in  obtaining  the  discharge  or  modification  of  a  cov- 
enant under  section  62,  the  benefit  to  him  must  so  far  outweigh  the  detri- 
ment to  the  covenantees  as  to  make  such  detriment  appear  negligible."*  It 
has  also  been  stated  that  the  true  function  of  section  62  is  to  enable  the 
court  to  modify  or  discharge  a  condition  or  covenant  where  the  restriction 
is  spent  or  so  unsuitable  as  to  be  of  no  value.  In  addition,  it  has  been 
held  that  a  court  will  intervene  in  favour  of  the  applicant  where  the  asser- 
tion or  enforcement  of  the  condition  or  covenant  would  be  clearly  vexa- 
tious.'' Other  criteria  which  have  been  considered  by  the  courts  are  such 
factors  as  the  good  faith  of  the  applicant,  the  desire  to  make  profits  to  the 
detriment  of  neighbours,  undue  prejudice  to  neighbours,  past  compliance 
with  the  covenant,  and  the  public  interest.  While  the  proposed  section 


4/?p  Beardmore,    [1935]    O.R.   526    (C.A.),   citing  and   approving   the   views   of 

Sedgewick,  J.,  in  Re  Crocker  (1931),  40  O.W.N.  294. 
^See  Re  Ontario  Lime  Co.  Ltd.  (1926),  59  O.L.R.  646,  at  651,  [1927]   1  D.L.R. 

765,  at  768  (S.  Ct.,  App.  Div.),  per  Middleton,  J.A. 
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governs  the  contractual  relations  of  landlords  and  tenants  and  therefore 
will  operate  in  a  milieu  somewhat  different  from  that  in  which  section  62 
now  operates,  many  of  the  above  criteria  are  expected  to  be  relevant, 
mutatis  mutandis,  to  an  interpretation  of  the  former  section.  However,  the 
Commission  is  of  the  opinion  that,  aside  from  the  criteria  framed  in  the 
section  itself,  it  should  ultimately  be  left  to  the  courts  to  determine 
whether,  in  all  the  circumstances  of  the  case,  the  restrictive  term  or  coven- 
ant, or  rule  or  regulation,  ought  to  be  modified  or  discharged. 

Respecting  the  presence  or  absence  of  statutory  standards  guiding 
the  court  in  its  deliberations,  and  by  way  of  comparison,  reference  should 
be  made  to  the  law  in  England.  In  the  latter  jurisdiction,  a  rather  more 
elaborate  statutory  provision  for  the  discharge  or  modification  of  restric- 
tive covenants,  including  those  affecting  leasehold  property  where  the 
term  is  for  more  than  40  years  of  which  25  years  have  expired,  is  made  by 
the  Law  of  Property  Act,  1925S'  A  restrictive  covenant  may  be  discharged 
or  modified  where  the  restriction  is  obsolete;  where  the  continued  exist- 
ence of  the  covenant  will  interfere  with  the  reasonable  use  of  the  land  for 
public  interest  or  does  not  benefit  in  any  practical  manner  persons  entitled 
to  its  benefits;  where  the  discharge  or  modification  will  not  injure  the  per- 
sons entitled  to  the  benefit  of  the  restriction;  or  where  such  persons  agree 
to  the  discharge  or  modification.  The  authority  to  discharge  or  modify 
restrictive  covenants  is  vested  in  the  Lands  Tribunal.  Provision  is  also 
made  for  the  payment  of  compensation  to  any  person  suffering  a  loss  as  a 
consequence  of  an  order  of  the  Lands  Tribunal  discharging  or  modifying 
a  restrictive  covenant. 

With  respect  to  the  assessment  as  to  whether  the  statutory  require- 
ments have  been  met,  the  section  suggested  by  the  Commission  provides 
that  the  judge  is  to  have  regard  to  all  the  circumstances,  "including  the 
existence  of  a  letting  scheme  or  of  an  agreement  between  the  tenant  and 
any  other  person  restricting  the  user  of  the  rented  premises".  It  is  the 
Commission's  opinion  that  the  existence  of  letting  schemes  pertaining  to 
shopping  plazas  and  other  similar  commercial  arrangements  ought  to  be 
singled  out  as  a  particular  circumstance  which  the  judge  must  consider 
before  arriving  at  a  decision.  In  many  such  schemes,  the  restrictions  im- 
posed on  the  various  tenants  as  to  the  user  of  their  rented  premises  may 
be  enforced,  not  only  by  the  landlord,  but  also  by  each  tenant  against  an 
offending  tenant.  Moreover,  in  some  cases  the  landlord  himself  will  have 
covenanted  with  all  his  tenants  that  he  will  not  rent  vacant  premises  for 
purposes  other  than  those  stipulated  in  the  letting  scheme. 

This  inter-connected  network  of  agreements  restricting  the  user  of 
the  premises  in  a  plaza  or  concourse  is  usually  but  one  aspect  of  a  much 
broader  scheme  involving  large  sums  of  money  and  complex  financing 
arrangements  extending  over  a  considerable  period  of  time  and  concerning 
a  great  number  of  persons. 

Because  of  the  unique  nature  of  the  scheme,  in  terms  of  the  relations 
between  those  involved  and  in  terms  of  the  purpose  for  which  it  was 
designed,  certain   restrictions   as  to  user  which   might   not  otherwise  be 


^'S.  84,  as  amended  by  the  Landlord  and  Tenant  Act,  1954,  s.  52(1).  Concerning 
the  scope  of  s.  84  in  certain  specified  cases,  see  also  the  Leasehold  Reform  Act, 
1967,  Schedule  4,  para.  1(5). 
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justified  on  an  individual  landlord-tenant  basis  might  well  be  commercially 
justifiable  and  even  socially  desirable.  It  is,  for  example,  not  unreasonable 
to  argue  that  such  commercial  arrangements  might  demand  the  imposition 
of  certain  restrictive  covenants  or  rules  as  to  user  in  order  that  the  plaza 
as  a  whole  effectively  cater  to  the  varied  needs  of  the  community  in  which 
it  is  situated.  Therefore,  because  of  the  potentially  far-reaching  conse- 
quences incident  to  any  interference  with  this  type  of  arrangement,  it  is 
the  view  of  the  Commission  that  the  unique  character  of  a  letting  scheme 
or  other  similar  scheme  be  explicitly  recognized;  such  statutory  recognition 
would  not,  of  course,  impinge  on  the  fundamental  right  of  a  party  there- 
under to  seek  judicial  relief  by  way  of  application  to  a  judge,  but  only 
affects  the  types  of  circumstances  the  judge  must  consider  prior  to  any 
modification  or  discharge  of  the  restriction  in  question. 

Parallel  with  the  above  concern  that  complex  and  unique  leasing 
schemes  not  be  disrupted,  except  for  the  most  compelling  reasons,  is  the 
concern  of  the  Commission  that  notice  of  the  application  for  modification 
or  discharge  be  served  on  all  parties  who  have  an  interest,  financial  or 
otherwise,  in  the  results  of  the  court's  deliberations.  Consequently,  mort- 
gagees of  the  reversion  or  of  the  term,  and  others  with  whom  the  landlord 
or  the  tenant  has  an  agreement  restricting  the  user  of  the  premises,  have 
been  included  in  the  proposed  section.  By  means  of  such  notice  provisions 
and  of  the  subsequent  submissions  of  interested  parties,  the  ramifications 
of  any  modification  or  discharge  will  be  more  fully  appreciated  by  the 
judge. 

Aside  from  the  issue  of  statutory  guidelines  governing  the  judge  in 
his  deliberations,  several  additional  matters  pertaining  to  the  suggested 
section  should  be  mentioned  by  way  of  further  explanation.  Firstly,  it 
should  be  noted  that  an  application  may  be  brought  by  a  landlord,  or  a 
tenant,  or  anyone  whose  full  legal  title  to  the  reversion  or  to  the  term 
effectively  places  him  in  the  shoes  of  the  landlord  or  the  tenant.  Conse- 
quently, a  mortgagee  of  the  reversion  or  term  would  not,  prior  to  his 
exercising  his  rights  upon  a  default  by  the  mortgagor,  have  locus  standi, 
whereas  upon  the  occurrence  of  the  latter  event  he  might  have  such  stand- 
ing. In  the  event  that  the  mortgagee  was  not  able,  for  example,  to  sell  the 
mortgagor's  interest  in  the  land  under  a  power  of  sale  because  of  a  restric- 
tive covenant  in  the  tenancy  agreement,  the  mortgagee  would  have  the 
right  to  apply  to  a  judge  to  have  it  modified  or  discharged.  Finally,  a  pur- 
chaser of  the  mortgagor's  interest  would  also  have  the  same  right,  inas- 
much as  he  too  would  come  within  the  ambit  of  the  above  principle. 

Secondly,  the  Commission  is  of  the  view  that  a  subsection,  analogous 
to  section  62(7)  of  The  Conveyancing  and  Law  of  Property  Act,  ought  to 
be  enacted  in  The  Landlord  and  Tenant  Act.  Subsection  7  exempts  from 
the  ambit  of  section  62  any  building  restriction  "imposed  by  a  by-law 
passed  under  The  Municipal  Act'  or  The  Planning  Act.^"  It  is  our  opinion, 
however,  that  the  reference  to  the  necessity  of  a  "by-law"  passed  under 
The  Municipal  Act  or  The  Planning  Act  should  be  deleted,  and  broader 
wording  substituted  in  its  place.  By  such  an  amendment,  a  building  restric- 
tion not  technically  "imposed  by  a  by-law  passed  under"  either  of  the  two 
Acts  mentioned  above,  but  nonetheless  promulgated  in  a  manner  author- 


7R.S.O.  1970,  c.  284. 
SR.S.O.  1970,  c.  349. 
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ized  by  these  statutes,  for  example,  pursuant  to  a  resolution  of  a  body 
or  tribunal  created  by  either  Act  and  empowered  thereby  to  impose  build- 
ing or  user  restrictions,  would  still  bind  those  having  interests  in  the  land. 

In  this  connection,  reference  should  be  made  by  way  of  example  to 
section  42  of  The  Planning  Act;  section  42(1)  empowers  a  committee  of 
adjustment,  established  pursuant  to  Part  IV  of  the  statute,  to  "authorize 
such  minor  variance  from  the  provisions  of  the  by-law,  in  respect  of  the 
land,  building  or  structure  or  the  use  thereof,  as  in  its  opinion  is  desirable 
for  the  appropriate  development  or  use  of  the  land,  building  or  structure 
.  ..."  As  a  pre-condition  for  the  granting  of  any  such  "minor  variance", 
however,  the  committee  has  often  imposed  building  or  user  restrictions, 
such  restrictions  having  the  same  force  and  effect  as  a  by-law  passed  under 
The  Planning  Act.  Were  the  imposition  of  these  restrictive  conditions 
merely  amendments,  properly  so  called,  to  the  by-law  enacted  by  the 
municipality,  then  the  recommendation  proposed  in  the  preceding  para- 
graph would  clearly  be  unnecessary.  However,  the  conditions  exacted  by 
the  committee  do  not  legally  amend  the  relevant  by-law  (although  in 
granting  the  application  for  a  "minor  variance"  the  committee  must  main- 
tain "the  general  intent  and  purpose  of  the  by-law  and  of  the  official  plan, 
if  any  .  .  .  ");  consequently,  such  conditions  do  not  now  fall  within  the 
scope  of  section  62(7),  and  would  not  fall  within  the  scope  of  the  recom- 
mended subsection  in  the  absence  of  the  proposal  suggested  above. 

Thirdly,  a  subsection  should  be  enacted  in  The  Landlord  and  Tenant 
Act  analogous  to  section  62(6)  of  The  Conveyancing  and  Law  of  Prop- 
erty Act.  Section  62(6)  provides  for  the  right  of  appeal  from  the  decision 
of  a  judge  as  persona  designata  under  section  62(1).  Concerning  the 
wording  of  the  recommended  section,  however,  reference  should  be  made 
to  the  provisions  of  section  3  of  The  Judges'  Orders  Enforcement  Act^ 
and  section  17  of  The  Judicature  Act.^^  The  former  section  provides  that 
on  the  day  on  which  the  latter  section  is  proclaimed  in  force,  an  appeal 
will  lie  from  an  order  made  by  a  judge  as  persona  designata  to  the  Divi- 
sional Court,  rather  than  to  the  Court  of  Appeal,  as  now  appears  in  section 
62(6)  of  The  Conveyancing  and  Law  of  Property  Act.  Section  17  of  The 
Judicature  Act  (already  proclaimed  in  force)  provides,  inter  alia,  that  the 
Divisional  Court  is  empowered  to  dispose  of  all  appeals  to  the  Supreme 
Court  under  any  Act,  other  than  The  Judicature  Act  and  The  County 
Courts  Act\^'^  hence,  section  17  is  applicable  to  appeals  under  The  Land- 
lord and  Tenant  Act.  In  the  light  of  these  considerations  pertaining  to  the 
matter  of  jurisdiction,  the  subsection  proposed  in  this  paragraph  should 
expressly  provide  for  appeals  to  the  Divisional  Court,  rather  than  to  the 
Court  of  Appeal. 

Lastly,  it  is  recommended  that  legislation  be  enacted  in  The  Land- 
lord and  Tenant  Act  analogous  to  section  62(2),  (3)  and  (4)  of  The 
Conveyancing  and  Law  of  Property  Act,  all  of  which  provide  for  the  re- 
moval of  proceedings  into  the  Supreme  Court  of  Ontario  where  an  appli- 
cation under  section  62(  1 )  is  made  to  a  judge  of  a  county  or  district  court. 
Any  justification  for  such  removal  pursuant  to  an  application  under  the 


«R.S.O.  1970,  c.  227. 
lOR.S.O.  1970,  c.  228,  s.  17,  as  amended  by  S.O.  1971,  Vol.  2,  c.  57,  s.  1,  and  by 

S.O.  1972,  c.  48,  s.  1. 
iiR.S.O.  1970,  c.  94. 
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latter  Act  will  be  equally  appropriate  to  an  application  under  the  former 
one. 

Contracting  Out 

There  are  clearly  many  instances  in  which  parties  with  relatively 
equal  bargaining  power  have  applied  their  minds  to,  and  have  without 
coercion  willingly  accepted,  a  particular  covenant  which  abridges  rights 
otherwise  granted.^-  The  Commission  is,  however,  of  the  view  that  it  would 
clearly  be  against  public  policy  for  a  party  to  a  tenancy  agreement  to 
demand  and  to  obtain  the  enforcement  of  terms  which  for  one  reason  or 
another  have  come  within  the  purview  of  the  section  recommended  in  this 
chapter.  The  very  bases  for  judicial  interference  with  the  bargain  struck 
between  the  parties,  founded  as  they  are  on  principles  of  public  policy  and 
commercial  morality,  virtually  belie  any  possible  contention  that  the  at- 
tempt to  enforce  such  terms  is  conducive  to  the  establishment  of  sound 
social,  commercial  and  legal  ordering  with  respect  to  landlord  and  tenant 
relations.  Nor  does  the  Commission  believe  that  the  not  unreasonable 
quest  for  certainty  and  predictability  in  this  area  warrants  the  enforcement 
of  terms  or  covenants  the  provisions  of  which  fall  into  the  categories  dis- 
cussed above;  certainty  and  predictability  in  the  law  governing  contractual 
relations  are  not  in  themselves  absolute  values  to  which  all  other  values 
must  inevitably  be  subservient. 

Therefore,  it  is  recommended  that  the  parties  to  the  agreement  ought 
not  to  be  permitted  to  contract  out  of,  abrogate,  or  waive,  either  in  whole 
or  in  part,  any  rights  arising  pursuant  to  the  proposed  section.  The  conse- 
quences of  such  a  disclaimer  or  exoneration  would  serve  only  to  defeat 
the  very  purposes  for  which  the  section  was  designed. 

RECOMMENDATIONS 

Power  to  Relieve  Against  the  Operation  of  Restrictive  Covenants  Arising 
Pursuant  to  an  Agreement  Extraneous  to  the  Tenancy  Agreement 

Legislation  should  be  enacted  to  clarify  section  62(1)  of  The  Con- 
veyancing and  Law  of  Property  Act.  It  should  be  made  explicit  that  sec- 
tion 62(1)  empowers  a  judge  to  relieve  all  persons,  including  landlords 
and  tenants,  bound  by  or  subject  to  a  restrictive  condition  or  covenant 
"running  with  the  land"  but  originating  in  some  instrument  or  agreement 
extraneous  to  the  tenancy  agreement,  rather  than  originating  in  the  tenancy 
agreement  itself. 

Power  to  Relieve  Landlords  and  Tenants  From  the  Operation  of 
Restrictive  Covenants  or  Terms  in  the  Tenancy  Agreement 

Legislation  should  be  enacted  in  The  Landlord  and  Tenant  Act  which 
would  entitle  a  landlord  or  a  tenant  to  seek  from  a  judge  the  modification 
or  discharge  of  a  restrictive  term  or  covenant  originating  in  the  tenancy 
agreement  itself.  In  a  like  manner,  either  party  should  be  entitled  to  apply 
for  the  modification  or  discharge  of  a  restrictive  rule  or  regulation  made 


i^See,  for  example,  the  Commission's  recommendations  concerning  contracting 
out  in  Chapter  XVI,  "The  Covenant  for  Quiet  Enjoyment  and  Other  Remedies 
Available  to  the  Tenant",  supra,  especially  Section  6  of  that  chapter. 
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under,  or  forming  an  integral  part  of,  the  tenancy  agreement.  In  light  of 
the  Commission's  recommendations  in  Chapter  III  of  this  Report  —  that 
upon  an  assignment  of  the  reversion  or  of  the  term,  the  assignee  should 
have  all  the  benefits,  and  be  subject  to  all  the  obligations,  of  the  landlord 
or  the  tenant,  as  the  case  may  be,  except  insofar  as  "personal  service" 
covenants  are  concerned  —  it  is  recommended  that  an  application  by  an 
assignee  may  be  made  with  respect  to  any  restrictive  covenant,  whether 
under  the  present  regime  it  would  be  described  as  "running"  or  "per- 
sonal". The  situations  in  which  the  judge  may  order  the  modification  or 
discharge  of  a  restriction  as  to  user  should  be  limited  to  those  where  the 
restriction  has  become  obsolete,  or  where  its  enforcement  would  be  harsh, 
unconscionable  or  vexatious,  having  regard  to  all  the  circumstances.  The 
Commission  also  recommends  that  notice  of  the  application  be  served  on 
all  parties  who  have  an  interest  in  the  relief  sought. 

In  order  to  give  effect  to  the  foregoing  recommendations,  the  Com- 
mission recommends  the  enactment  in  The  Landlord  and  Tenant  Act  of 
legislation  broadly  analogous  to  section  62(1)  and  (5)  of  The  Convey- 
ancing and  Law  of  Property  Act;  we  recommend  that  the  section  be  along 
the  following  lines: 

( 1 )  Where  a  tenancy  agreement  contains  a  term  or  covenant,  or  rule  or 
regulation,  that  the  whole  or  a  specified  portion  of  the  rented  prem- 
ises is  not  to  be  built  on,  or  is  to  be  or  is  not  to  be  used  in  a  particu- 
lar manner,  or  is  subject  to  any  other  restriction  as  to  user,  a  judge, 
upon  the  application  of  the  landlord  or  the  tenant,  may  modify  or 
discharge  the  term  or  covenant,  or  rule  or  regulation,  where  the  pro- 
visions thereof  have  become  obsolete,  or  where  their  enforcement 
would  be  harsh,  unconscionable  or  vexatious,  having  regard  to  all  the 
circumstances,  including,  but  not  limited  to,  the  existence  of  a  letting 
scheme  or  of  an  agreement  between  the  tenant  and  any  other  person 
restricting  the  user  of  the  rented  premises. 

(2)  The  applicant,  to  the  extent  that  the  term  or  covenant,  or  rule  or 
regulation,  is  modified  or  discharged,  shall  not  be  liable  to  any  per- 
son for  non-performance  of  such  term  or  covenant,  or  rule  or  regu- 
lation. 

(3)  Notice  of  an  application  under  this  section  shall  be  served  on: 

(a)  the  landlord  or  the  tenant; 

(b)  the  mortgagee  of  the  reversion  or  of  the  term; 

(c)  any  person  with  whom,  pursuant  to  a  letting  scheme  or  other- 
wise, the  landlord  or  the  tenant  has  an  agreement  restricting  the 
user  of  the  rented  premises;  and 

(d)  such  other  persons  as  appear  to  the  judge  to  be  interested  in  the 
relief  sought. 

(4)  Notice  of  an  application  under  this  section  shall  be  served  personally 
or  in  such  manner  as  the  judge  may  direct. 

(5)  In  this  section,  "judge"  means  a  judge  of  the  Supreme  Court  or  a 
judge  of  the  county  or  district  court  of  the  county  or  district  in  which 
the  rented  premises  are  situated. 

It  is  also  recommended  that  there  be  enacted  in  The  Landlord  and 
Tenant  Act  legislation   analogous  to  section  62(2),   (3),   (4),   (6)   and 
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(7)  of  The  Conveyancing  and  Law  of  Property  Act.  Concerning  legisla- 
tion analogous  to  section  62(7),  which  excepts  from  the  purview  of  sec- 
tion 62  any  building  restriction  "imposed  by  a  by-law  passed  under  The 
Municipal  Act  or  The  Planning  Act'',  the  Commission  is  of  the  view  that 
any  reference  to  the  somewhat  restrictive  necessity  of  a  "by-law"  should  be 
deleted,  and  broader  wording  substituted  in  its  place.  Concerning  the  sec- 
tion in  The  Landlord  and  Tenant  Act  analogous  to  section  62(6), 
whereby  a  right  of  appeal  to  the  Court  of  Appeal  is  granted  from  the 
decision  of  a  judge  under  section  62(1),  it  is  recommended  that  the  legis- 
lation provide  that  such  appeal  be  to  the  Divisional  Court,  rather  than  to 
the  Court  of  Appeal.  It  is  also  recommended  that  legislation  be  enacted  in 
The  Landlord  and  Tenant  Act  which  would  be  analogous  to  section 
62(2),  (3)  and  (4),  thereby  establishing  a  procedure  by  which  proceed- 
ings originating  in  the  county  or  district  court  may  be  removed  into  the 
Supreme  Court. 

Contracting  Out 

The  Commission  recommends  that  parties  to  a  tenancy  agreement 
ought  not  to  be  permitted  to  contract  out  of,  abrogate,  or  waive,  either  in 
whole  or  in  part,  any  rights  arising  pursuant  to  the  section  recommended 
in  this  chapter  for  inclusion  in  The  Landlord  and  Tenant  Act. 


CHAPTER  XIX 


THE  INDEPENDENCE  OF  COVENANTS 
IN  A  TENANCY  AGREEMENT 


In  order  to  remedy  the  imbalance  of  rights  between  landlords  and 
tenants  flowing  from  the  independence  of  covenants  in  a  tenancy  agree- 
ment, the  Commission  recommended  in  the  Interim  Report^  that  covenants 
in  residential  agreements  should  be  treated  as  dependent,  each  upon  the 
others,  and  that  the  positions  of  landlords  and  tenants  respecting  breaches 
of  covenants  should  be  assimilated.  It  was  pointed  out  that  while  under 
the  doctrine  of  the  independence  of  covenants  a  breach  of  covenant  by  a 
landlord  did  not  affect  the  tenant's  obligations  under  the  tenancy  agree- 
ment (an  action  for  damages  being  the  tenant's  only  remedy),  the  land- 
lord was  able  to  terminate  the  tenancy  for  a  breach  of  covenant  by  the 
tenant  because  of  the  short  form  covenant  employed  under  The  Short 
Forms  of  Leases  Act-  which,  in  effect,  transforms  the  tenant's  covenants 
into  conditions. 

In  response  to  the  Commission's  recommendation,  section  89  of  The 
Landlord  and  Tenant  Act,  was  enacted,  applicable  to  residential  tenancies, 
as  follows: 

Subject  to  this  Part,  the  common  law  rules  respecting  the  effect 
of  the  breach  of  a  material  covenant  by  one  party  to  a  contract  on  the 
obligation  to  perform  by  the  other  party  apply  to  tenancy  agreements. 

The  purpose  of  section  89  would  appear  to  be  the  assimilation  of  the 
law  of  contract  into  this  area  of  landlord  and  tenant  law.  The  use  of  the 
adjective  "material"  as  modifying  the  word  "covenant",  and  specific  refer- 
ence to  the  "common  law  rules"  of  contract,  was  intended  to  make  this 
purpose  clear.^ 

Interdependency  of  covenants  has  two  aspects.  In  the  first  place,  if 
covenants  are  dependent,  the  performance  of  one  covenant  will  be  a  con- 
dition precedent  to  the  exercise  of  the  covenant  with  which  it  is  linked.  In 
the  case  of  truly  dependent  covenants,  a  breach  of  one  of  such  covenants 
will  provide  grounds  for  treating  the  contract  as  being  discharged  and  at 
an  end,  in  favour  of  the  covenantee.  The  right  to  treat  the  contractual 
obligations  as  being  at  an  end  is  subject  to  rather  confining  rules  and  it  is 
not  clear  how  far  the  position  of  tenants  is  advanced  in  this  regard  by  the 
provisions  of  section  89  of  The  Landlord  and  Tenant  Act.  If  the  section 
does  enlarge  the  area  of  cases  where  a  discharge  from  further  contractual 
obligations  will  be  granted,  it  will  be  because  a  court  views  the  breach  of 
a  particular  obligation  as  going  to  the  root  of  the  obligation  to  pay  rent,^ 
thereby  justifying  the  termination  of  the  tenancy  agreement. 


'^Interim  Report,  at  pp.  56-58. 

^R.S.O.  1970,  c.  436,  Schedule  B,  para.  12. 

^See  Lament,  Residential  Tenancies,  (2nd  ed.,  1973),  at  pp.  23-25. 

■^It  may  be  noted  that  the  covenant  to  repair  with  respect  to  residential  tenancies 
is  dealt  with  in  section  96  of  The  Landlord  and  Tenant  Act,  which  provides  for 
a  variety  of  remedies  for  breach  of  the  covenant.  Concerning  non-residential 
tenancies,  see  Chapter  XXI,  infra. 
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The  second  aspect  of  the  dependency  of  covenants  relates  to  the  sit- 
uation where  the  nature  of  the  breach  does  not  result  in  a  discharge  of  the 
contract  but  only  gives  rise  to  a  claim  for  damages.  Because  section  89 
deals  with  "the  obligation  to  perform"  by  a  party  upon  a  "breach  of 
material  covenant"  by  the  opposite  party,  it  is  necessary  to  consider  what 
the  common  law  rules  are,  not  only  where  there  is  an  entire  discharge  of 
the  "obligation  to  perform",  but  also  where  there  is  no  discharge.  For 
example,  in  the  case  of  a  breach  of  warranty  with  respect  to  contracts  for 
the  sale  of  goods,  for  the  rental  of  chattels,  or  for  the  retention  of  certain 
services,  at  common  law  the  purchaser  of  the  goods,  lessee  of  the  chattels, 
or  hirer  of  the  services  could  raise  as  a  matter  of  defence  the  unliquidated 
claim  for  damages  for  breach  of  warranty  and  not  be  left  to  a  cross  action.^ 
In  other  words,  he  might  not  be  required  to  pay  the  full  amount  of  the 
price  specified  in  the  contract,  as  would  be  the  case  if  the  covenants  were 
not  treated  as  dependent.  The  obligation  to  perform  at  common  law  may 
be  affected  without  the  contract  being  treated  as  entirely  discharged. 

The  concept  of  the  independence  of  covenants  in  a  tenancy  agree- 
ment developed  out  of  the  requirements  of  an  early  agricultural  economy, 
which  placed  primary  importance  on  the  conveyance  of  the  leasehold 
estate,  the  supporting  contractual  element  being  given  a  secondary  status. 
As  we  indicated  in  the  Interim  Report,  the  concept  has  little  relevance  to 
contemporary  landlord  and  tenant  realities.  It  is  significant  that  the 
Supreme  Court  of  Canada  has  already  rejected  the  necessary  supremacy  of 
conveyancing  laws,  in  accepting  the  applicability  of  contract  rules  in  the 
case  of  an  abandonment  of  commercial  premises.  In  the  recent  case  of 
Highway  Properties  Ltd.  v.  Kelly,  Douglas  &  Co.  Ltd./'  Laskin,  J., 
(as  he  then  was)  stated  as  follows: 

It  is  no  longer  sensible  to  pretend  that  a  commercial  lease  ...  is 
simply  a  conveyance  and  not  also  a  contract.  It  is  equally  untenable 
to  persist  in  denying  resort  to  the  full  armoury  of  remedies  ordinarily 
available  to  redress  repudiation  of  covenants,  merely  because  the 
covenants  may  be  associated  with  an  estate  in  land." 

The  Commission  has  concluded  that  the  present  language  of  section 
89  is  rather  cryptic  and  ambiguous,  and  that  the  section  only  inadequately 
attempts  to  assimilate  the  rules  of  contract  into  the  law  of  landlord  and 
tenant. 

In  its  Report  on  Landlord  and  Tenant  Relationships:  Residential 
Tenancies  (1973),  the  Law  Reform  Commission  of  British  Columbia  con- 
sidered the  provisions  of  section  42  of  the  British  Columbia  legislation 
(which  section  was  identical  to  section  89  in  Ontario).  At  page  98  of  the 
Report  the  Commission  recommended  clarification  of  section  42: 

We  must  also  consider  the  circumstances  in  which  a  breach  by  one 
party  will  entitle  the  other  to  treat  the  agreement  as  being  at  an  end. 
The  notion  that  a  covenant  may  or  may  not  be  material  is  a  con- 
tractual concept  which  was  only  introduced  into  the  law  of  landlord 
and  tenant  in  1970.  The  common  law  drew  a  distinction  between  the 


5See,  for  example,  section  51  of  The  Sale  of  Goods  Act,  R.S.O.  1970,  c.  421. 
^•[1971]  S.C.R.  562,  (1971),  17  D.L.R.  (3d)  710. 
~Ibid.,  at  [1971]  S.C.R.  576,  (1971),  17  D.L.R.  (3d)  721. 
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relative  importance  of  terms  in  a  lease,  and  characterized  the  most 
important  of  those  terms  as  ''conditions".  A  breach  of  a  condition  by 
one  party  permitted  the  other  to  treat  a  lease  as  being  at  an  end.  It  is 
dillicult  to  ascertain  whether  or  not  the  Courts  will  continue  to  draw 
this  distinction  or  whether,  with  the  introduction  of  section  42,  the 
test  has  now  become  one  of  materiality.  It  might  be  argued  that  a 
breach  of  a  material  covenant  will  allow  a  party  to  treat  the  agree- 
ment as  at  an  end  only  if  that  covenant  is  also  a  term  which  would 
have  been  regarded  as  a  "condition"  at  common  law.  On  the  other 
hand,  a  tenancy  agreement  may  contain  a  term,  which  the  parties 
choose  to  characterize  as  a  condition,  but  which  would  not  be  re- 
garded as  material  if  the  contractual  tests  were  applied.  It  seems 
desirable  that  the  operation  of  section  42,  its  relation  to  the  distinction 
between  conditions  and  covenants,  and  the  circumstances  in  which  a 
party  is  entitled  to  treat  the  tenancy  agreement  as  at  an  end  should 
be  clarified  in  any  remedial  legislation. 

In  addition  to  the  uncertainty  which  surrounds  section  89  insofar  as 
it  relates  to  the  termination  of  the  tenancy,  there  has  also  been  consider- 
able uncertainty  in  the  case  law  concerning  the  entitlement  of  a  tenant  to 
withhold  rent,  yet  remain  in  possession  of  the  premises,  upon  a  landlord's 
breach  of  a  "material"  covenant.  The  uncertainty  as  to  the  withholding 
of  rent  is  somewhat  compounded  where  the  landlord's  breach  is  of  his 
covenant  to  repair  under  section  96(1),  given  the  fact  that  section  96 
provides  its  own  method  of  enforcement  and  the  fact  that  section  89  is 
prefaced  by  the  phrase  "Subject  to  this  Part". 

In  its  Interim  Report  the  Commission  was  quite  explicit  with  respect 
to  the  obligation  to  pay  rent;  constant  reference  was  made  to  the  fact  that 
"covenants  may  be  broken  by  the  landlord  without  any  effect  on  the 
obligation  to  pay  rent  for  his  [the  tenant's]  estate."*  At  page  57  the  Com- 
mission stated: 

A  re-examination  of  the  independence  of  covenants  in  leases  is  re- 
quired, and  it  is  submitted  that  covenants  be  treated  as  dependent  in 
the  case  of  the  tenant's  obligation  to  pay  rent  where  the  landlord  has 
broken  his  obligation  such  as  covenants  to  heat,  for  quiet  enjoyment 
or  to  repair.  Under  the  present  state  of  the  law  the  strange  result  is 
that,  barring  a  total  eviction,  the  tenant  must  continue  to  pay  rent 
even  if  he  has  a  right  to  sue  for  damages.  [Emphasis  added.] 

And  further,  on  page  57: 

There  is  little  excuse  for  requiring  a  tenant  to  be  bound  to  pay  rent 
where  the  landlord's  covenants  ior  making  repairs,  heating,  and  for 
quiet  enjoyment  have  been  broken.  [Emphasis  added.] 

The  Commission's  recommendation  concerning  interdependence  of  coven- 
ants was  to  "eliminate  the  anomaly"  referred  to  above.  D.H.L.  Lamont, 
in  his  Residential  Tenancies  (2nd  ed.,  1973),  commented  on  the  Com- 
mission's recommendation  and  on  section  89:  "In  other  words,  a  breach 
of  a  landlord's  covenant  to  heat  .  .  .  will  relieve  the  tenant  of  his  obligation 
to  pay  rent."-'  In  addition,  the  British  Columbia  Law  Reform  Commission 
stated: 


8P.  56. 
••P.  24. 
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What  relief  is  available  to  a  party  when  the  other  is  in  breach  of  a 
material  covenant?  The  recommendations  of  the  Ontario  Commission 
with  respect  to  the  interdependence  of  covenants  seem  clearly  aimed 
at  relieving  the  tenant  of  an  obligation  to  pay  rent  in  such  circum- 
stances.^^ 

Despite  the  above  statements,  the  case  law  has  provided  no  clear 
answer  or  direction  in  this  matter.  In  Brahmsgate  Investments  Ltd.  v. 
Finn,^^  Couture,  Co.  Ct.  J.,  held  that  although  the  present  section  89  pro- 
vides that  covenants  are  interdependent,  a  tenant  who  alleges  that  his 
landlord  is  in  breach  of  a  material  covenant  is  not  entitled  to  remain  in 
possession  and  nonetheless  refuse  to  pay  rent.  Couture,  Co.  Ct.  J.,  con- 
cluded that  section  89  would  permit  the  tenant  only  to  terminate  in  the 
appropriate  circumstances.  Without  referring  to  the  Brahmsgate  Invest- 
ments Ltd.  case,  Cornish,  Co.  Ct.  J.,  arrived  at  the  same  conclusion.^-  In 
the  Booth  case  the  tenant  had  attempted  to  withhold  rent  by  paying  it  into 
a  private  trust  fund  when  the  tenant  alleged  that  the  landlord  was  in 
breach  of  his  covenant  to  keep  the  premises  in  good  repair.  It  was  also 
decided  that  a  claim  for  an  abatement  of  rent  because  of  the  landlord's 
breach  could  not  be  raised  as  a  defence  to  the  landlord's  application  under 
section  106;  the  claim  could  be  made  only  by  an  application  under  section 
96.  At  page  238  the  learned  judge  stated: 

The  Ontario  Law  Reform  Commission  in  its  1972  "Report  on  Review 
of  Part  IV,  the  Landlord  and  Tenant  Act,"  comments  on  this  prob- 
lem [of  withholding  rent]  on  pp.  18-24,  and  makes  a  recommendation 
that  in  such  situations  the  tenant  should  be  required  to  pay  the  rent 
owing  to  the  Sheriff  as  a  condition  precedent  to  being  allowed  to 
file  a  dispute  to  the  landlord's  claim  under  the  provisions  of  s.  106. 
This  recommendation  indicates  that  in  the  opinion  of  the  Commission 
the  withholding  of  rent  by  tenants  in  a  private  trust  fund  is  not  within 
the  provisions  of  the  Act  as  it  now  stands. 

Concerning  the  abatement  of  rent  upon  the  landlord's  failure  to 
repair,  reference  should  be  made  to  a  recent  decision  of  the  Supreme  Court 
of  Canada.  In  Pajelle  Investments  Ltd.  v.  Herbold  and  Herbold,^^  a  unani- 
mous court  held  that,  where  a  tenant  applied  under  section  96(3)  (c),  the 
judge  could  abate  rent  already  paid  under  a  tenancy  agreement.  The  fur- 
ther question,  concerning  the  withholding  of  rent  from  a  landlord  where 
the  latter  has  breached  a  "material"  covenant,  was  not  considered  by  the 
Supreme  Court  or  Court  of  Appeal  in  the  Herbold  case.  However,  in  Re 
Quann  et  al.  and  Pajelle  Investments  Ltd.,^^  O'Connell,  Co.  Ct.  J.,  refused 
to  follow  the  decision  in  the  Brahmsgate  Investments  Ltd.  case  and  held 
that  "if  the  covenants  are  interdependent  and  not  independent  then  the 


'^^Report  on  Landlord  and  Tenant  Relationships:  Residential  Tenancies  (1973), 

at  p.  97. 
ii[1973]  3  O.R.  188  (Co.  Ct.). 
i2i?e   Pajelle   Investments   Ltd.   and  Booth    (No.   2)    (1975),    7    O.R.    (2d)    229 

(Co.  Ct.). 
i^Unreported  as  of  yet;  judgment  pronounced  November  13,  1975.  The  Court  of 

Appeal  was  of  the  opinion  that  s.  96(3 )(c)  permitted  a  judge  to  abate  the  rent 

upon   a   landlord's   failure   to   maintain   the    premises:    Re  Herbold  et  al.   and 

Pajelle  Investments  Ltd.  (1975),  4  O.R.  (2d)   133  (C.A.). 
14(1975),  7  O.R.  (2d)  769  (Co.  Ct.). 
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breach  of  one  ...  if  a  material  covenant,  by  the  landlord,  allows  the 
tenant  to  withhold  the  rent."'"*  Concerning  the  nexus  between  the  statutory 
duty  and  the  provisions  of  the  tenancy  agreement,  the  learned  judge 
stated: 

A  breach  by  the  landlord  under  s.  96(1)  is  a  breach  of  material 
covenant  in  my  opinion.  And  likewise  the  obligation  to  repair,  a 
statutory  obligation,  is,  I  believe,  based  on  the  authorities  I  have  been 
able  to  find,  an  implied  covenant  in  every  tenancy  agreement. ^^' 

O'Connell,  Co.  Ct.  J.,  concluded  that  a  tenant  is  entitled  to  withhold  rent 
and  have  an  adjudication  on  the  issue  of  non-repair  upon  paying  the  with- 
held rent  into  court: 

The  legislation,  in  my  opinion,  recognizes  the  right  of  the  tenant  to 
withhold  rent  by  reason  of  s.  106(4)  which  causes  him  to  pay  it  into 
Court  rather  than  the  landlord  and  it  indicates  the  intention  that 
under  certain  circumstances  it  will  be  appropriate  for  the  tenant  to 
withhold  rent  until  the  issues  between  them  are  pending  adjudica- 
tion.i^ 

The  Commission  is  of  the  opinion  that  remedial  legislation  is  neces- 
sary to  remove  any  doubt  as  to  the  intended  nature  and  scope  of  section 
89.  We  recommend,  therefore,  that  section  89  should  be  made  applicable 
to  both  residential  and  non-residential  tenancies,  and  that  it  should  be 
amended  to  provide  that: 

(1)  except  where  otherwise  provided  in  the  Act,^^  the  common  law 
rules  of  contract  respecting  the  effect  of  a  breach  of  a  condition 
or  a  covenant  by  one  party  to  a  contract  on  the  right  to  dam- 
ages^'* or  injunctive  relief,  or  on  the  obligation  to  perform  by 
the  other  party,  should  apply  to  tenancy  agreements; 

(2)  where  one  party  commits  a  breach  of  a  fundamental  term  of 
the  tenancy  agreement,  the  other  party  should  have  the  right  to 
apply  by  summary  application  to  a  judge  for  a  declaration  that 
the  tenancy  is  terminated; 

(3)  where  the  landlord  commits  a  breach  of  a  fundamental  term  of 
the  tenancy  agreement,  the  tenant  should  have  the  additional 
right  to  apply  by  summary  application  to  a  judge  for  an  abate- 
ment of  rent;  in  the  meanwhile,  upon  such  a  breach  the  tenant 
should  have  the  right  to  withhold  rent  from  the  landlord,  while 
remaining  in  possession  of  the  rented  premises,  but  should  then 
be  required  to  pay  this  money  into  court.  The  disposition  of  the 


i5At787. 

i«At788. 

i7At789. 

^^At  present,  s.  89  begins:  "Subject  to  this  Part".  Consequently,  it  is  arguable 
that  the  provisions  of  s.  18  (non-payment  of  rent)  and  of  s.  19(2)  (breach  of 
any  other  term  of  the  agreement)  would  not  circumscribe  the  operation  of  the 
"common  law  rules"  of  contract  made  applicable  by  s.  89. 

^••A  more  specific  recommendation,  concerning  the  clarification  of  the  landlord's 
right  to  prospective  damages  where  the  tenant  has  abandoned  the  r^ted 
premises  and  where  the  landlord  elects  to  terminate  the  tenancy,  is  made  in 
Chapter  XX,  infra. 
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money  paid  into  court  should  be  subject  to  any  further  order  of 
the  judge;-"  and 

(4)  the  exercise  of  the  rights  accorded  to  the  parties  under  (2)  and 
(3)  should  not  preclude  in  appropriate  cases  the  exercise  of  the 
rights  accorded  to  them  under  ( 1 ). 

Quite  apart  from  the  recommendations  concerning  section  89,  we 
recommend  that  consideration  be  given  to  amending  The  Judicature  Act~^ 
and  the  Rules  of  Practice  so  as  to  enlarge  the  scope  of  set-off  to  permit 
the  raising  of  set-off  in  a  proper  case,  notwithstanding  the  unliquidated 
nature  of  the  claim.  Certainly  in  landlord  and  tenant  cases  there  has  been 
a  rigid  acceptance  of  the  supposed  practice  of  courts  of  equity  when  seized 
with  a  landlord  and  tenant  dispute  to  refuse  equitable  set-off  of  damages. 

RECOMMENDATIONS 

The  Independence  of  Covenants  in  a  Tenancy  Agreement 

( 1 )  Section  89  should  be  made  applicable  to  both  residential  and  non- 
residential tenancies,  and  should  be  amended  to  provide  that: 

(a)  except  where  otherwise  provided  in  the  Act,  the  common  law 
rules  of  contract  respecting  the  effect  of  a  breach  of  a  condition 
or  a  covenant  by  one  party  to  a  contract  on  the  right  to  dam- 
ages or  injunctive  relief,  or  on  the  obligation  to  perform  by  the 
other  party,  should  apply  to  tenancy  agreements; 

(b)  where  one  party  commits  a  breach  of  a  fundamental  term  of  the 
tenancy  agreement,  the  other  party  should  have  the  right  to 
apply  by  summary  application  to  a  judge  for  a  declaration  that 
the  tenancy  is  terminated; 

(c)  where  the  landlord  commits  a  breach  of  a  fundamental  term  of 
the  tenancy  agreement,  the  tenant  should  have  the  additional 
right  to  apply  by  summary  application  to  a  judge  for  an  abate- 
ment of  rent;  in  the  meanwhile,  upon  such  a  breach  the  tenant 
should  have  the  right  to  withhold  rent  from  the  landlord,  while 
remaining  in  possession  of  the  rented  premises,  but  should  then 
be  required  to  pay  this  money  into  court.  The  disposition  of  the 
money  paid  into  court  should  be  subject  to  any  further  order  of 
the  judge;  and 

(d)  the  exercise  of  the  rights  accorded  to  the  parties  under  (b)  and 
(c)  should  not  preclude  in  appropriate  cases  the  exercise  of  the 
rights  accorded  to  them  under  (a). 

(2)  Consideration  should  also  be  given  to  amending  The  Judicature  Act 
and  the  Rules  of  Practice  so  as  to  clarify  the  right  of  a  tenant  to  set 
off  not  only  liquidated  claims  but  also  claims  for  damages  upon  a 
breach  of  covenant. 


2fThe  withholding  of  rent  by  a  tenant  may  have  severe  financial  repercussions  on 
a  landlord's  business,  particularly  in  the  context  of  non-residential  tenancies. 
In  some  instances  a  landlord  may  well  be  driven  into  bankruptcy.  Accordingly, 
where  the  judge  thinks  it  is  equitable  to  do  so,  he  should  be  empowered  to 
direct  that  certain  sums  should  be  paid  to  the  landlord  to  ameliorate  his  con- 
dition. For  example,  the  judge  might  so  order  where  the  amount  of  the  rent 
withheld  far  exceeds  the  sums  required  to  put  the  premises  back  into  repair. 

21R.S.O.  1970,  c.  228. 


CHAPTER  XX 

MITIGATION  OF  DAMAGES 


The  Commission  recommended  in  the  Interim  Report^  that  where  a 
tenant  of  residential  premises  abandons  the  premises,  the  rule  whereby  the 
landlord  is  not  required  to  mitigate  his  damages  should  be  reversed  so  that 
the  ordinary  rules  of  contract  relating  to  mitigation  of  damages  will  apply. 

Section  92  of  The  Landlord  and  Tenant  Act  provides  as  follows: 

Where  a  tenant  abandons  the  premises  in  breach  of  the  tenancy 
agreement,  the  landlord's  right  to  damages  is  subject  to  the  same 
obligation  to  mitigate  his  damages  as  applies  generally  under  the  rule 
of  law  relating  to  breaches  of  contract. 

The  objective  of  section  92  presumably  is  to  introduce  the  contract 
principle  of  damages  by  requiring  the  landlord  to  take  reasonable  meas- 
ures to  reduce  his  loss  upon  an  abandonment  by  a  tenant  of  the  rented 
premises.  Accordingly,  the  landlord  must  attempt  to  re-rent  the  vacated 
premises,  at  the  earliest  reasonable  opportunity  and  at  the  most  reasonable 
rent.  Although  it  may  be  argued  that  the  section  itself  does  not  confer  a 
right  to  damages,-  the  right  of  the  landlord  to  claim  damages  upon  an 
abandonment  by  the  tenant  was  clearly  established  by  the  Supreme  Court 
of  Canada  in  Highway  Properties  Ltd.  v.  Kelly,  Douglas  &  Co.  Ltd.-^  In 
that  case  Laskin,  J.,  (as  he  then  was)  stated  as  follows:^ 

Although  it  is  correct  to  say  that  repudiation  by  the  tenant  gives  the 
landlord  at  that  time  a  choice  between  holding  the  tenant  to  the  lease 
or  terminating  it,  yet  at  the  same  time  a  right  of  action  for  damages 
then  arises;  and  the  election  to  insist  on  the  lease  or  to  refuse  further 
performance  (and  thus  bring  it  to  an  end)  goes  simply  to  the  measure 
and  range  of  damages.  I  see  no  logic  in  a  conclusion  that,  by  electing 
to  terminate,  the  landlord  has  limited  the  damages  that  he  may  then 
claim  to  the  same  scale  that  would  result  if  he  had  elected  to  keep  the 
lease  alive. 

Although  the  decision  was  concerned  with  a  commercial  tenancy,  there 
would  seem  to  be  no  reason  why  the  principles  set  forth  therein  would  not 
be  equally  applicable  to  residential  tenancies.  We  recommend,  however, 
that  for  greater  clarity  section  92  should  be  amended  to  reflect  the  above 


'^Interim  Report,  at  pp.  52-54. 

-See  Lament,  Residential  Tenancies,  (2nd  ed.,  1973),  at  pp.  30-33. 

•"'[1971]  S.C.R.  562,  (1971),  17  D.L.R.  (3d)  710  (S.C.C).  Prior  to  this  decision, 
the  only  remedies  a  landlord  had  upon  an  abandonment  by  a  tenant  were:  to 
do  nothing  and  sue  for  rent  as  it  fell  due;  to  accept  the  surrender,  in  which 
case  there  would  be  no  further  liability  on  the  part  of  the  tenant;  or  to  re-rent 
on  behalf  of  the  tenant,  either  pursuant  to  a  clause  in  the  tenancy  agreement 
or  notification  to  the  tenant,  and  claim  for  any  deficiency  in  the  rent.  See 
Goldhar  v.  Universal  Sections  &  Mouhlini^s  Ltd.,  [1963]    1   O.R.   189   (C.A.). 

^At  [1971]  S.C.R.  576,  (1971),  17  D.L.R.  721. 
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decision  and  therefore  provide  for  a  right  of  prospective  damages  where 
the  tenant  abandons  the  rented  premises.^ 

The  question  has  been  raised^  as  to  whether  section  92  of  The  Land- 
lord and  Tenant  Act  and  the  Highway  Properties  Ltd.  case,  taken  together, 
Hmit  the  landlord  to  a  claim  for  damages  alone  (with  an  accompanying 
obligation  to  mitigate)  upon  an  abandonment,  or  whether  they  permit  the 
landlord  to  seek  alternative  remedies,  such  as  holding  the  tenant  to  the 
agreement  and  claiming  rent  as  it  falls  due.  A  claim  for  rent  as  it  falls  due 
not  being  a  claim  for  damages,  it  is  argued,  there  is  no  duty  on  the  land- 
lord to  mitigate.  If  the  latter  is  the  result,  it  is  one  that  is  clearly  contrary 
both  to  the  recommendation  made  by  the  Commission  in  the  Interim  Report, 
and  presumably  to  the  intent  of  the  section.  To  preclude  such  a  result,  if 
indeed  such  a  result  is  possible  given  the  statement  in  the  Highway  Proper- 
ties Ltd.  case  that  an  election  to  insist  on  the  agreement  or  to  bring  it  to 
an  end  is  not  significant  in  itself  but  goes  simply  to  the  measure  and  range 
of  damages,  we  recommend  that  section  92  be  amended  to  provide  that 
"damages"  shall  include  a  claim  for  prospective  rent,  whether  the  tenancy 
agreement  is  treated  by  the  landlord  as  subsisting  or  he  elects  to  bring  it  to 
an  end.  Accordingly,  the  landlord  would  be  obligated  to  take  reasonable 
steps  to  re-rent  the  vacated  premises. 

The  same  considerations  which  led  to  the  enactment  of  section  92  of 
The  Landlord  and  Tenant  Act  are  equally  applicable,  in  our  view,  to  the 
commercial  sector.  Only  reasonable  steps  would  be  required  of  the  land- 
lord in  mitigating  his  damages,  and  the  right  to  claim  for  loss  of  rental 
would  not  be  dependent  on  the  introduction  of  a  provision  in  the  tenancy 
agreement  enabling  the  landlord  to  re-let  as  the  tenant's  agent  or  on  the 
artificial  rule  which  has  been  developed  permitting  the  landlord  to  notify 
the  tenant  of  the  landlord's  intention  to  re-let  as  agent  on  behalf  of  the 
tenant.  We  recommend,  therefore,  that  subject  to  the  recommendations  we 
have  made  for  the  amendment  of  section  92,  the  section  should  be  made 
applicable  to  non-residential  as  well  as  to  residential  tenancies. 

Being  of  the  view  that  there  is  no  reason  to  restrict  the  obligation  of 
the  landlord  to  mitigate  his  damages  to  the  situation  where  the  tenant  has 
abandoned  the  rented  premises,  we  recommend  further  that  the  duty  to 
mitigate  should  also  arise  in  respect  of  damages  flowing  from  any  other 
breach  of  a  tenant's  obligations  under  a  residential  or  non-residential  ten- 
ancy agreement. 

RECOMMENDATIONS 

Mitigation  of  Damages 

Section  92  of  The  Landlord  and  Tenant  Act,  which  imposes  an  obliga- 
tion upon  the  landlord  to  mitigate  his  damages  upon  an  abandonment  of 


^This  recommendation  renders  more  explicit  what  is  otherwise  implicit  in  the 
recommendations  in  Chapter  XIX,  supra.  In  Chapter  XIX  it  is  recommended 
that  s.  89  should  be  made  applicable  to  all  tenancies,  and  should  be  amended 
to  provide  that  {inter  alia) : 

except  where  otherwise  provided  in  the  Act,  the  common  law  rules  of 
contract  respecting  the  effect  of  a  breach  of  a  condition  or  a  covenant  by 
one  party  to  a  contract  on  the  right  to  damages  or  injunctive  relief,  or  on 
the  obligation  to  perform  by  the  other  party,  should  apply  to  tenancy 
agreements. 
6See  footnote  2,  supra. 
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the  premises  by  the  tenant,  should  be  made  appHcable  to  non-residential 
tenancies.  The  section  should,  however,  be  amended  to  give  effect  to  the 
following  requirements: 

( 1 )  the  existence  of  a  right  to  prospective  damages  upon  an  abandonment 
of  the  premises  by  the  tenant  should  be  clarified; 

(2)  "damages"  should  include  a  claim  for  prospective  rent,  whether  the 
tenancy  agreement  is  treated  by  the  landlord  as  subsisting  or  he  elects 
to  bring  it  to  an  end;  and 

(3)  the  obligation  of  a  landlord  to  mitigate  his  damages  should  not  be 
restricted  to  situations  where  a  tenant  has  abandoned  the  rented  prem- 
ises but  should  apply  wherever  a  landlord  has  suffered  damages  as  a 
result  of  a  breach  by  a  tenant  of  his  obligations  under  a  residential 
or  non-residential  tenancy  agreement. 


CHAPTER  XXI 

THE  OBLIGATION  TO  REPAIR 


Section  96  of  The  Landlord  and  Tenant  Act  sets  forth  the  landlord's 
responsibility  for  maintaining  residential  premises  in  a  good  state  of  repair, 
and  the  tenant's  responsibility  for  cleanliness  of  the  premises.^  The  section 
was  enacted  as  a  result  of  certain  recommendations  made  by  the  Commis- 
sion in  the  Interim  Report-  with  a  view  to  remedying  serious  deficiencies 
in  the  previously  applicable  law  relating  to  the  respective  repair  obligations 
of  landlords  and  tenants. 

While  residential  premises  and  tenancies  do  vary  in  nature,  considera- 
tions in  the  commercial  sector  generally  create  a  much  more  staggering 
diversity  of  possible  repair  provisions,  related  to  such  disparate  factors  as 
the  length  of  the  term,  the  nature  and  use  made  of  the  premises,  the  phys- 
ical aspects  of  the  premises  (age  and  location),  the  nature  of  the  leasing 
arrangements  (for  example,  sale  and  lease-back),  provisions  for  renewal 
and  options  to.  purchase.  Given  the  complexity  of  these  leasing  arrange- 
ments, landlords  and  tenants  apparently  do  not  desire  a  mandatory  and 
unalterable  statutory  repair  provision  applicable  in  all  cases  where  a  non- 
residential tenancy  agreement  is  entered  into. 

The  foregoing  considerations  do  not,  however,  lead  inevitably  to  the 
conclusion  that  there  is  no  reasonable  basis  for  statutory  intervention  in 
this  area.  The  repair  provisions  most  often  employed  in  tenancy  agree- 
ments, which  are  usually  made  pursuant  to  The  Short  Forms  of  Leases 


^Section  96  provides  as  follows: 

(1)  A  landlord  is  responsible  for  providing  and  maintaining  the  rented 
premises  in  a  good  state  of  repair  and  fit  for  habitation  during  the 
tenancy  and  for  complying  with  health  and  safety  standards,  including  any 
housing  standards  required  by  law,  and  notwithstanding  that  any  state  of 
non-repair  existed  to  the  knowledge  of  the  tenant  before  the  tenancy 
agreement  was  entered  into. 

(2)  The  tenant  is  responsible  for  ordinary  cleanliness  of  the  rented 
premises  and  for  the  repair  of  damage  caused  by  his  wilful  or  negligent 
conduct  or  that  of  persons  who  are  permitted  on  the  premises  by  him. 

(3)  The  obligations  imposed  under  this  section  may  be  enforced  by 
summary  application  to  a  judge  of  the  county  or  district  court  of  the 
county  or  district  in  which  the  premises  are  situate  and  the  judge  may, 

{a)  terminate  the  tenancy  subject  to  such  relief  against  forfeiture  as 
the  judge  sees  fit; 

{b)  authorize  any  repair  that  has  been  or  is  to  be  made  and  order 
the  cost  thereof  to  be  paid  by  the  person  responsible  to  make 
the  repair,  such  cost  to  be  recovered  by  due  process  or  by 
set-off; 

(c)  make  such  further  or  other  order  as  the  judge  considers  appro- 
priate. 

(4)  This  section  applies  to  tenancies  under  tenancy  agreements  en- 
tered into  or  renewed  on  or  after  the  1st  day  of  January,  1970  and  to 
periodic  tenancies  on  the  first  anniversary  date  of  such  tenancies  on  or 
after  the  1st  day  of  January,  1970  and  in  all  other  cases  the  law  applies  as 
it  existed  immediately  before  the   1st  day  of  January.   1970. 

^Interim  Report,  at  pp.  35-46.  The  question  was  discussed  further  in  the  Report 
on  Review  of  Part  IV,  at  pp.  18-20. 
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Act,'-^  are  the  short  form  covenants  set  out  in  that  Act,  subject  often  to 
changes  and  additions.  The  effect  of  the  covenants  has  been  described  as 
follows: 

Under  The  Short  Forms  of  Leases  Act,  as  we  know,  there  are 
three  covenants  on  the  part  of  the  tenant  with  respect  to  repairs,  and 
it  has  been  held  that  these  are  independent  covenants.  They  are  the 
following: 

(a)  To  repair,  reasonable  wear  and  tear  and  damage  by  fire, 
lightning  and  tempest  only  excepted.  It  will  be  noted  that  this  clause 
includes  the  obligation  to  keep  in  repair  and  that  the  extent  of  the 
obligation  is  indicated  by  the  words  'in  good  and  substantial  repair"; 
and 

(b)  That  the  lessor  may  enter  and  view  the  state  of  repair  and 
that  the  lessee  will  repair  according  to  notice  in  writing,  subject  to  the 
same  exceptions.  This  means,  according  to  the  extended  meaning,  that 
the  repairs  shall  be  effected  by  the  tenant  within  three  calendar 
months  of  the  notice  given;  and 

(c)  That  the  tenant  will  leave  the  premises  in  good  repair  on  the 
expiration  or  sooner  determination  of  the  term,  subject  to  the  same 
exceptions.^ 

It  would  appear  that  the  repair  provisions  described  above  often  do 
not  represent  the  real  intention  of  the  parties.  For  example,  it  is  ordinarily 
not  anticipated  that  the  tenant  shall  be  required  to  perform  structural  re- 
pairs, yet  the  repair  provisions,  which  may  oblige  him  to  carry  out  struc- 
tural repairs  under  certain  circumstances,  are  inserted  in  the  agreement 
because  they  are  taken  to  be  the  "standard"  provisions.  In  some  cases, 
therefore,  an  unexpected  benefit  amounting  virtually  to  a  windfall  may 
accrue  to  the  landlord  where  it  is  discovered  that  structural  repairs  are  the 
tenant's  responsibility. 

The  Commission  is  of  the  view  that  statutory  provisions  should  be 
enacted  which  will  operate  in  the  absence  of  any  agreement  to  the  contrary, 
and  which  will  realistically  reflect  the  usual  expectations  of  the  parties  to 
commercial  tenancy  agreements.  At  a  minimum,  the  tenant  should  be 
relieved  of  certain  repair  obligations  which  ought  fairly  to  be  assumed  by 
the  landlord,  but  which  are  nevertheless  generally  imposed  on  the  tenant 
by  the  short  form  repair  provisions  contained  in  the  tenancy  agreement.^ 
There  is  a  need  to  balance  the  interests  of  the  landlord  and  the  tenant,  par- 
ticularly with  respect  to  the  tenant's  obligations  to  repair  damage  resulting 
from  defective  construction  and  damage  to  structural  elements.  For  the 
reasons  indicated  earlier,  however,  legislation  in  this  area  should  not  im- 
pose mandatory  and  unalterable  provisions  with  respect  to  repair  obliga- 
tions, but  should  be  designed  rather  to  operate  where  the  agreement  is 
silent,  and  therefore  to  bring  to  the  parties'  attention  and  to  remedy  the 
inherent  weaknesses  of  the  "standard"  short  form  repair  clauses. 


3R.S.O.  1970,  c.  436. 

^Vanek,   "Obligations  to   Repair  of  Landlord  and  Tenant",  Special  Lectures  of 

the  Law  Society  of  Upper  Canada  (1965)   65,  at  pp.  71-72. 
^The  Commission  is  indebted  to  the  Canadian  Imperial  Bank  of  Commerce  for 

furnishing   it    with   draft   leasing   documents   prepared   for   use   in   commercial 

tenancies. 
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The  Commission  recommends  that,  unless  the  parties  to  a  non-resi- 
dential tenancy  agreement  have  otherwise  agreed,  the  statutory  obligations 
to  repair  and  maintain  the  rented  premises  should  be  broadly  analogous  to 
the  obligations  now  contained  in  section  96.  Accordingly, 

( 1 )  a  landlord  should  be  responsible  for  providing  and  main- 
taining the  rented  premises  in  a  good  state  of  repair  during  the  ten- 
ancy and  for  complying  with  health  and  safety  standards  required  by 
law,  notwithstanding  that  any  state  of  non-repair  existed  to  the  knowl- 
edge of  the  tenant  before  the  tenancy  agreement  was  entered  into,  and 

(2)  a  tenant  should  be  responsible  for  ordinary  cleanliness  of 
the  rented  premises  and  for  the  repair  of  damage  caused  by  his  wilful 
or  negligent  conduct  or  that  of  persons  who  are  permitted  on  the 
premises  by  him. 

The  provisions  in  The  Landlord  and  Tenant  Act  should  make  it  clear 
that,  except  as  provided  below,  the  tenant's  repair  obligation  should  not 
include  the  obligation  to  effect  structural  repairs  (repairs  to  the  foundation, 
roof,  exterior  walls,  and  so  on)  to  the  premises  or  to  remedy  damage 
caused  by  defects  in  construction.  However,  the  tenant  should  be  respons- 
ible for  making  structural  repairs  if  they  become  necessary  through  the 
fault  of  the  tenant  or  anyone  permitted  on  the  premises  by  him.  By  means 
of  these  proposals,  it  is  sought  to  relieve  the  tenant  of  certain  obligations 
which  he  generally  cannot  have  intended  to  have  assumed.  Should  the 
parties  wish  to  impose  the  burden  of  effecting  structural  repairs  on  the  ten- 
ant, it  would  be  open  to  them  to  do  so,  subject  to  the  recommendations  we 
have  made  concerning  the  contracting  out  of  statutory  provisions. 

Other  problems  concerning  repair  obligations  can  arise,  especially 
where  a  tenancy  agreement  is  entered  into  with  respect  to  an  uncompleted 
building.  While  it  would  be  expected  that  the  solicitor  acting  for  the  tenant 
would  insert  an  appropriate  clause  in  the  tenancy  agreement  requiring  the 
landlord  to  provide  premises  which  comply  with  all  relevant  statutes,  by- 
laws, rules,  regulations  and  orders  of  any  governmental  authority  relating 
to  the  particular  uses  for  which  the  premises  have  been  let,  such  a  clause 
is  usually  lacking.  Furthermore,  it  is  difficult  to  conjecture  as  to  what  the 
parties  may  actually  have  intended,  if  they  did  not  see  fit  to  include  an 
appropriate  provision  concerning  this  point.  The  situation  is  not  assisted  by 
the  present  uncertainty  of  the  law  as  to  whether  the  covenant  to  repair  and 
to  keep  the  premises  in  repair  obliges  the  tenant  to  put  the  premises  in  re- 
pair if  they  were  not  in  repair  at  the  commencement  of  the  term.'' 

We  are  of  the  view  that  an  obligation  to  repair  imposed  by  a  tenancy 
agreement  upon  a  tenant  should  be  interpreted  as  being  restricted  to  mat- 
ters occuring  subsequent  to  the  beginning  of  the  term,  and  therefore  recom- 
mend that  in  the  absence  of  an  agreement  to  the  contrary,  a  tenant  should 
not  be  obliged  to  put  the  rented  premises  in  repair  if  they  were  not  in 
repair  at  the  commencement  of  the  term,  or  to  leave  the  premises  in  a  con- 
dition other  than  the  condition  in  which  they  were  at  the  commencement 
of  the  term,  reasonable  wear  and  tear  and  damage  by  fire,  lightning,  tem- 
pest, and  other  like  occurrences  excepted.  In  addition,  where  the  rented 
premises  are  to  be  used  for  a  purpose  known  to  the  landlord,  the  landlord 


♦"'See  the  cases   referred   to  in   Vanek,  "Obligations  to   Repair  of  Landlord  and 
Tenant",  op.  cit.,  at  pp.  72-78. 
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should  be  required  to  deliver  the  premises  to  the  tenant  in  a  physical  condi- 
tion which  satisfies  the  requirements  of  all  relevant  statutes,  by-laws,  rules, 
regulations  and  orders  of  any  federal,  provincial,  municipal  or  other  au- 
thority including  the  requirements  of  all  relevant  municipal  restricted  area 
and  building  by-laws.  The  Landlord  and  Tenant  Act  should  be  amended 
accordingly. 

For  the  same  reasons  which  prompted  us  to  recommend  the  adoption 
of  a  provision  along  the  lines  of  section  96(3),'  dealing  with  the  enforce- 
ment of  the  parties'  repair  obligations,  we  recommend  that  a  similar  pro- 
vision be  enacted  with  respect  to  non-residential  tenancies.  Again,  the 
parties  should  be  entitled  to  contract  out  of  the  enforcement  provisions  and 
strike  their  own  bargain.  They  might,  for  example,  agree  to  settle  all  dif- 
ferences by  resort  to  arbitration  alone,  without  the  intervention  of  the  court. 
In  this  case,  if  the  decision  of  the  arbitrators  is  to  be  final,  a  wholesale 
waiver  of  the  rights  accorded  under  the  proposed  subsection  will  have  been 
effected.  On  the  other  hand,  the  parties  might  provide  that  termination  of 
the  tenancy  should  not  be  sought  or  permitted  upon  a  breach  of  the  repair 
obligation,  but  only  a  claim  for  damages.  Should  the  parties  so  agree,  it  is 
clear  that  the  provisions  analogous  to  section  96(3)  (a),  dealing  with  ter- 
mination by  the  court,  would  not  be  applicable  to  the  tenancy  agreement 
in  question. 

Regardless  of  the  extent  to  which  the  proposed  subsection  is  applicable 
in  any  one  case,  the  Commission  has  concluded  that,  unless  otherwise 
agreed,  resort  to  a  judge  of  the  county  or  district  court,  upon  summary 
application,  is  desirable  and  should  be  made  available  to  the  parties.  Should 
the  nature  of  the  claim  or  dispute  be  sufficiently  complicated  to  require  a 
full  trial,  we  have  provided  for  the  removal  of  the  proceedings  either  to 
the  county  or  district  court,  or  to  the  Supreme  Court. ^ 

Finally,  we  recommend  the  enactment  of  a  section  analogous  to  sec- 
tion 96(4)  and  made  applicable  to  non-residential  tenancies.  There  should, 
of  course,  be  due  alteration  of  details  concerning  the  tenancy  agreements 
to  which  the  proposed  section  is  to  apply. 

The  changes  in  the  law  recommended  by  the  Commission  are  con- 
sistent with  the  use  of  the  tenancy  agreement  as  an  instrument  of  com- 
merce rather  than  as  a  conveyance  of  land.  No  attempt  has  been  made  to 
effect  changes  in  business  habits;  rather,  it  is  hoped  that  the  present  un- 
certainty in  the  law  will  be  remedied,  without  forcing  the  parties  to  accept 
compulsory  terms  which  cannot  be  waived. 

RECOMMENDATIONS 

The  Obligation  to  Repair 

(1)  The  statutory  imposition  of  mandatory  and  unalterable  repair  pro- 
visions is  not  warranted  with  respect  to  non-residential  tenancies. 
However,  in  order  that  the  parties  to  a  non-residential  tenancy  agree- 
ment may  be  better  informed  as  to  their  obligations  and  rights,  and  in 
order  to  remedy  certain  inequities  and  uncertainties  in  the  present 
law,  provisions  should  be  enacted  in  The  Landlord  and  Tenant  Act, 


'''See  Interim  Report,  at  pp.  44-46. 
8See  Chapter  XXIV,  infra. 
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applicable  to  non-rcsidcntial  tenancies,  to  give  effect  to  the  following 
requirements: 

(a)  a  landlord  should  be  responsible  for  providing  and  maintaining 
the  rented  premises  in  a  good  state  of  repair  during  the  tenancy 
and  for  complying  with  health  and  safety  standards  required  by 
law,  notwithstanding  that  any  state  of  non-repair  existed  to  the 
knowledge  of  the  tenant  before  the  tenancy  agreement  was  en- 
tered into; 

(b)  a  tenant  should  be  responsible  for  ordinary  cleanliness  of  the 
rented  premises  and  for  the  repair  of  damage  caused  by  his  wilful 
or  negligent  conduct  or  that  of  persons  who  are  permitted  on  the 
premises  by  him; 

(c)  it  should  be  made  clear  that,  except  as  provided  below,  the  ten- 
ant's repair  obligation  should  not  include  the  obligation  to  effect 
structural  repairs  (repairs  to  the  foundation,  roof,  exterior  walls, 
and  so  on)  to  the  premises  or  to  remedy  damage  caused  by 
defects  in  construction; 

(d)  the  tenant  should  be  responsible  for  making  such  structural  re- 
pairs if  they  become  necessary  through  the  fault  of  the  tenant  or 
anyone  permitted  on  the  premises  by  him; 

(e)  the  tenant  should  not  be  obliged 

(i)  to  put  the  rented  premises  in  repair  if  they  were  not  in  re- 
pair at  the  commencement  of  the  term  (and,  therefore,  the 
repair  obligation  should  be  restricted  to  damage  occurring 
subsequent  to  the  commencement  of  the  term),  or 

(ii)  to  leave  the  premises  in  a  condition  other  than  the  condi- 
tion in  which  they  were  at  the  commencement  of  the  term, 
reasonable  wear  and  tear  and  damage  by  fire,  lightning, 
tempest,  and  other  like  occurrences  excepted;  and 

(f )  where  the  rented  premises  are  to  be  used  for  a  purpose  known  to 
the  landlord,  the  landlord  should  be  obliged  to  deliver  the  prem- 
ises in  a  physical  condition  which  satisfies  the  requirements  of 
all  relevant  statutes,  by-laws,  rules,  regulations  and  orders  of  any 
federal,  provincial,  municipal  or  other  authority,  including  the 
requirements  of  all  relevant  municipal  restricted  area  and  build- 
ing by-laws. 

(2)  A  subsection  similar  to  the  present  subsection  3  of  section  96,  pro- 
viding for  the  enforcement  of  repair  obligations,  should  be  enacted 
and  made  applicable  to  non-residential  tenancies.  The  proposed  sub- 
section should  apply  to  repair  obligations  arising  either  by  statute  or 
under  the  tenancy  agreement,  or  both. 

(3)  Contracting  out  of  the  foregoing  provisions,  either  in  whole  or  in  part, 
should  be  permitted,  subject  to  the  recommendations  concerning  the 
contracting  out  of  statutory  provisions  in  respect  of  non-residential 
tenancies. 

(4)  A  section  analogous  to  section  96(4)  should  be  enacted,  and  made 
applicable  to  non-residential  tenancies,  with  due  alteration  of  details 
concerning  the  tenancy  agreements  to  which  the  proposed  section  is 
to  apply. 


CHAPTER  XXII 

ABANDONED  CHATTELS 


1 .      Introduction 

It  is  not  uncommon  for  a  tenant  to  leave  behind  items  of  personal 
property  after  he  has  abandoned  the  rented  premises  in  breach  of  the 
tenancy  agreement,  or  has  gone  out  of  possession  upon  termination  of  that 
agreement.  In  many  instances  the  articles  are  self-evidcntly  worthless  and, 
accordingly,  are  often  thrown  away  or  otherwise  destroyed  by  a  landlord 
anxious  to  prepare  the  premises  for  a  new  tenant.  Yet  in  other  cases  the 
landlord  feels  obligated  to  store  the  goods,  sometimes  at  considerable  in- 
convenience, and  to  attempt  to  communicate  with  the  tenant  concerning 
their  removal. 

At  present  there  is  no  reliable  guidance,  either  pursuant  to  statute  or 
under  the  common  law,  as  to  how  a  landlord  should  dispose  of  the  property 
left  by  the  tenant.  The  provisions  of  The  Unclaimed  Articles  Act,^  applic- 
able as  they  are  to  situations  in  which  property  is  "deposited"  with  a  per- 
son for  various  specified  purposes,  are  not  sufficiently  comprehensive  to 
include  abandoned  chattels  left  on  rented  premises.  In  certain  situations  the 
law  of  gratuitous  or  involuntary  bailment  might  have  some  application,  but 
it  should  be  noted  that  the  landlord  is  not  bound  to  act  as  a  bailee  of  the 
chattels.-  Finally,  a  person  with  whom  goods  have  been  deposited,  without 
request  or  agreement,  is  generally  under  no  obligation  for  their  safe  cus- 
tody, although  he  must  not  use  them  or  otherwise  convert  them  to  his  own 
use. 

With  the  abolition  of  the  remedy  of  distress  in  respect  of  residential 
premises,  a  residential  landlord  is  not  permitted  to  sell  the  chattels  for  any 
arrears  of  rent  which  may  be  due,  although  this  remedy  would  be  open  to 
a  landlord  of  non-residential  premises,  subject  to  the  recommendations 
made  in  this  Report  concerning  distress.^  Where  there  are  no  arrears  of 
rent,  the  position  of  both  residential  and  non-residential  landlords  is  equally 
uncertain. 

The  absence  of  any  guidance  concerning  the  disposition  of  aban- 
doned chattels  has  resulted  in  considerable  inconvenience  to  landlords  of 
all  types  of  premises,  residential  and  non-residential,  small  and  large.  The 
Commission  therefore  recommends  the  enactment  in  The  Landlord  and 
Tenant  Act  of  specific  procedures  to  govern  the  disposition  of  chattels 
which  have  been  abandoned  by  a  tenant  who  has  vacated  the  premises. 
The  proposed  statutory  amendments  ought  not  to  apply,  however,  to  fix- 
tures, whether  tenant's  or  landlord's;  this  matter  has  been  dealt  with  in  a 
separate  chapter.^ 


iR.S.O.  1970,  c.  471. 

2In  these  cases  it  is  even  doubtful  whether  the  involuntary  bailee  must  do  more 
than  refrain  from  intentionally  damaging  the  goods  or  wilfully  preventing  their 
recovery.  In  some  instances  he  may  even  deal  with  the  goods  as  he  pleases. 
See  Vaines  on  Personal  Property  (5th  ed.,  1973),  at  p.  83. 

•^See  Chapter  XXX,  infra. 

■^Chapter  XIV,  supra. 
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2,  The  Definition  of  "Abandoned  Chattels" 

A  landlord  may  not  always  be  certain  as  to  the  status  of  chattels  left 
on  the  rented  premises  by  a  tenant.  A  tenant  may  go  out  of  possession  of 
the  premises  after  the  lawful  termination  of  the  tenancy,  either  consciously 
or  inadvertently  leaving  personal  property  behind.  In  other  cases,  the 
tenant  might  abandon  both  the  premises,  in  breach  of  the  tenancy  agree- 
ment, and  the  personal  property  remaining  on  the  premises.  It  is  clear, 
therefore,  that  in  order  to  invoke  the  recommended  procedures  for  the  dis- 
position of  chattels  left  on  the  premises  by  a  departed  tenant  there  must 
be  a  statutory  definition  of  "abandoned  chattels".  Accordingly,  the  Com- 
mission recommends  that  "abandoned  chattels"  be  defined  in  The  Land- 
lord and  Tenant  Act  to  mean  chattels,  but  not  fixtures,  left  on  rented 
premises  by  a  tenant  who  has 

(a)  abandoned  the  premises  in  breach  of  the  tenancy  agreement,  or 

(b)  gone  out  of  possession  of  the  premises  upon  termination  or  ex- 
piration of  the  tenancy  agreement.^ 

Uncertainty  frequently  exists  as  to  whether  the  premises  have  in  fact 
been  abandoned.^  Consequently,  the  Commission  has  considered  whether 
the  statute  ought  to  provide  a  conclusive  method  for  determining  what 
constitutes  abandonment  of  the  leasehold  interest.'  We  arc,  however,  of 
the  view  that  the  relevant  statutory  provisions  in  other  jurisdictions  are 
often  unduly  cumbersome  or  not  much  less  subjective  and  uncertain  than 
the  existing  law  in  Ontario.  We  therefore  do  not  propose  that  any  change 
be  effected  in  the  common  law  concerning  proof  of  the  abandonment  of 
rented  premises  by  a  tenant. 

3.  The  Summary  Disposition  of  Abandoned  Chattels 

In  the  majority  of  instances  the  personal  property  abandoned  by  the 
tenant  amounts  to  no  more  than  worthless  goods  or  goods  which  have 


5See  S.M.  1971,  c.  35,  s.  7,  adding  ss.  (2)  to  s.  94  of  the  Manitoba  Act;  S.B.C. 
1974,  c.  45,  s.  46(1);  Gal.  Stats.  1974,  Ch.  331,  s.  2,  adding  s.  1983(a)  to  the 
California  Civil  Code. 

^Generally,  abandonment  occurs  only  when  the  tenant  manifests  an  intention  to 
abandon  his  leasehold  interest.  Hence,  a  subjective  standard  is  used.  See  the 
brief  analysis  of  the  Law  Reform  Commission  of  British  Columbia  in  its 
Report  on  Landlord  and  Tenant  Relationships:  Residential  Tenancies  (1973), 
at  pp.  130-131. 

'See,  for  example,  S.B.C.  1974,  c.  45,  s.  45  and  Cal.  Stats.  1974,  Ch.  332,  s.  1, 
adding  s.  1951.3  to  the  Civil  Code  of  California.  In  California,  a  landlord  may 
send  to  the  tenant  a  "notice  of  belief  of  abandonment"  where  the  rent  is  in 
arrears  for  at  least  14  consecutive  days  "and  the  lessor  reasonably  believes  that 
the  lessee  has  abandoned  the  property."  If  the  tenant  does  not  state  his  intention 
not  to  abandon  the  premises  within  a  specified  period  of  time,  "the  real 
property  shall  be  deemed  abandoned."  In  British  Columbia,  s.  45  deals  with  two 
situations:  (1)  where  the  tenant  "absolutely  relinquishes  residential  premises", 
and  (2)  where  the  tenant  "does  not  intend  to  return"  to  rented  premises  in 
respect  of  which  he  has  given  up  possession.  Section  45(2)  provides  that  a  land- 
lord in  certain  circumstances  "may  infer"  those  matters  referred  to  in  situations 
(1)  and  (2),  supra.  Concerning  situation  (2),  the  statute  is  not  very  helpful, 
in  that  a  landlord  is  entitled  to  "infer"  the  intention  not  to  return  either  where 
the  facts  are  such  that  "the  tenant  could  not  reasonably  be  expected  to  return", 
or  where  the  tenant  gives  the  landlord  notice  of  such  intention.  Concerning 
situation  (1),  the  test  is  more  objective:  absence  of  ordinary  occupation  and 
of  payment  of  rent  for  one  month,  or  removal  of  "substantially  all  of  [the 
tenant's]  chattels  or  belongings"  from  the  premises. 
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little  resale  value  on  the  open  market.  In  some  cases  the  property  is  clearly 
valuable  only  to  the  departed  tenant,  consisting  for  example,  of  personal 
papers,  medicines  or  photographs.  We  are  of  the  view  that  a  method  of 
disposition  should  be  established  for  abandoned  chattels  the  further  storage 
and  public  sale  of  which  would  amount  to  an  unwarranted  inconvenience 
to  the  landlord. 

The  Commission  recommends  that,  unless  the  tenant  and  the  landlord 
have  made  a  specific  agreement  to  the  contrary,  where  the  landlord  be- 
lieves on  reasonable  and  probable  grounds  that  the  goods  have  a  market 
value  of  less  than  $200,  he  should  be  entitled  to  dispose  of  the  goods  in 
any  manner  he  chooses.  Consequently,  the  landlord  would  be  entitled  to 
retain  the  goods  for  his  own  use,  destroy  them,  give  them  away  or  sell 
them  and  retain  the  proceeds. 

The  Commission  recognizes  that  in  the  circumstances  the  $200 
figure  must  be  arbitrarily  chosen.  Yet,  while  it  may  not  always  afford  a 
satisfactory  basis  on  which  to  differentiate  and  recommend  various  alter- 
native methods  of  disposition,  we  believe  that  it  does  represent  a  reason- 
able demarcation  between  goods  which  might  be  disposed  of  summarily, 
as  the  landlord  chooses,  and  goods  which,  subject  to  the  two  exceptions 
considered  in  the  following  paragraphs,  ought  to  be  disposed  of  only  by 
means  of  a  public  auction  and  in  strict  accordance  with  statutory  guide- 
lines. 

The  Commission  believes  that,  in  certain  circumstances,  if  goods 
reasonably  valued  at  $200  or  more  are  to  be  disposed  of  by  the  land- 
lord, such  disposition  ought  to  be  by  immediate  sale,  without  the  landlord 
being  required  to  follow  the  detailed  statutory  procedures  recommended 
for  the  disposition  of  all  other  goods  valued  at  $200  or  more.^  Accord- 
ingly, unless  the  tenant  and  the  landlord  have  made  a  specific  agreement 
to  the  contrary,  where  the  landlord  believes  on  reasonable  and  probable 
grounds  that  the  chattels  are  worth  $200  or  more,  and  that 

(a)  their  further  storage  would  be  unsanitary'*  or  unsafe^^  or  would 
rapidly  result  in  a  total  or  substantial  depreciation  in  their  mar- 
ket value,  or 

(b)  the  cost  of  removing,  storing  and  selling^ ^  the  chattels  would  be 
more  than  the  anticipated  proceeds  of  sale,^- 


^The  details  of  the  statutory  procedures  recommended  for  the  disposition  of  all 
other  goods  reasonably  valued  by  the  landlord  at  $200  or  more  are  con- 
sidered in  Section  4,  ''TJie  Disposition  of  Abandoned  Chattels  Valued  at  $200 
or  More,''  infra.  Basically,  it  is  recommended  that  the  goods  should  be  placed 
in  safe  storage,  that  the  landlord  should  notify  the  tenant  and  encumbrancers 
of  the  right  to  claim  the  goods,  and  that  if  the  goods  are  not  claimed  within 
sixty  days  they  may  be  sold  at  public  auction,  the  proceeds  (which  may  be 
claimed  by  the  tenant  or  an  encumbrancer)  to  be  held  by  the  sheriff  for  a 
period  of  one  year  subsequent  to  the  sale. 
'♦See  S.M.  1972,  c.  39,  s.  2,  adding  subsection  2.1  to  s.  94  of  Tlie  Landlord  and 
Tenant  Act,  and  S.B.C.  1974,  c.  45,  s.  46(5)  (c). 

i"See  S.B.C.  1974,  c.  45,  s.  46(5)  (c). 

i^Where  the  sale  would  be  pursuant  to  the  statutory  requirements  for  public 
auction  recommended  in  Section  4,  ^'Tlie  Disposition  of  Abandoned  Chattels 
\  allied  at  $200  or  More,''  infra. 

i-See  S.B.C.  1974,  c.  45,  s.  46(5)(b). 
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the  landlord  should  be  entitled,  if  he  wishes  to  dispose  of  the  chattels,  to 
sell  them  in  a  manner  which  the  landlord,  acting  reasonably  and  in  good 
faith,  believes  in  the  circumstances  will  realize  the  best  possible  price. 

Several  matters  arising  out  of  the  preceding  recommendation  merit 
special  comment.  First,  if  the  landlord  decides  to  sell  abandoned  chattels 
falling  within  the  two  categories  described  above,  he  should  not  be  re- 
quired to  satisfy  the  mandatory  public  search,  notice,  advertising  and 
public  auction  requirements  recommended  for  the  sale  of  all  other  aban- 
doned chattels  valued  at  $200  or  more.  However,  the  proceeds  of  dis- 
position derived  from  the  sale  should  be  dealt  with  in  the  same  manner 
as  that  recommended  for  such  other  chattels.  In  this  way,  chattels  which 
by  their  nature  demand  an  expeditious  sale  will  in  fact  be  disposed  of,  if 
at  all,  without  unnecessary  delay,  while  at  the  same  time  the  interests  of 
the  tenant  and  the  encumbrancers  in  an  equitable  distribution  of  the  pro- 
ceeds will  be  protected. 

In  recommending  the  sale  procedure  for  chattels  falling  within  the 
two  categories  described  above,  the  Commission  recognizes  the  fact  that 
such  chattels  may  be  quite  valuable  on  the  open  market,  but  for  various 
reasons  must  or  should  be  sold  as  soon  as  is  reasonably  possible,  if  they 
are  to  be  sold  at  all.  To  propose  the  same  method  of  disposition  as  that 
recommended  for  chattels  valued  at  under  $200  may  well  provide  the 
landlord  with  an  unjustifiable  windfall  profit. ^^ 

With  respect  to  the  option  proposed  to  be  given  to  the  landlord,  the 
Commission  is  of  the  opinion  that  to  make  the  sale  procedure  mandatory 
would  place  the  landlord  under  the  recommended  statutory  regime  in  a 
less  advantageous  position  than  he  is  at  present:  he  may  now  hold  the 
goods  indefiintely,  to  be  delivered  up  to  the  tenant  if  the  latter  should 
return.  We  do  not  recommend  that  this  existing  option  be  precluded  by 
statute.  We  are  not  unaware  of  the  fact  that  perishable  goods,  for  example, 
may  substantially  or  completely  depreciate  in  market  value  if  the  landlord 
chooses  not  to  dispose  of  them.^*  Yet  we  regard  it  as  inequitable  to  grant 


i^Such  a  profit  is  possible  even  in  situations  where  the  costs  of  removal,  storage 
and  public  sale  would  exceed  anticipated  proceeds.  The  normal  rule  for  goods 
valued  at  $200  or  more  (see  the  next  section  of  this  chapter)  provides  for 
public  auction,  involving  public  search,  notice,  advertising  and  sale  costs,  as 
well  as  the  possible  costs  involved  in  transporting  the  goods  to  the  auction 
house.  However,  if  the  landlord  were  allowed  to  dispose  of  the  goods  entirely 
for  his  own  benefit,  he  might  be  able  to  avoid  the  bulk  of  these  expenses  and 
sell  the  chattels  for  over  $200  net.  The  Commission  is  of  the  view  that  the 
excess  profit  over  $200  ought  not  to  be  retained  by  the  landlord;  the  recom- 
mendation in  this  section  seeks  to  preclude  this  possibility. 

i^In  this  connection,  it  should  be  noted  that  s.  96(1)  provides  that  "a  landlord 
is  responsible  for  providing  and  maintaining  the  rented  premises  in  a  good  state 
of  repair  and  fit  for  habitation  during  the  tenancy  and  for  complying  with 
health  and  safety  standards.  ..."  A  landlord  who  permits  the  continued 
existence  of  unsanitary  or  unsafe  property  in  the  premises  might  in  certain 
circumstances  contravene  this  subsection.  Moreover,  in  Chapter  XVI,  the  Com- 
mission recommends  a  restatement  and  expansion  of  the  landlord's  covenant  for 
quiet  enjoyment,  whereby  a  landlord  would  be  deemed  to  have  committed  a 
breach  of  the  covenant  if  he  knew  or  ought  to  have  known  that  the  act  com- 
plained of  would  interfere  with  the  reasonable  peace,  comfort  or  privacy  of  a 
tenant.  The  interference  might  be  due  to  liquids,  gases,  vapours,  solids,  odours, 
vibration,  noise,  fire  and  the  like.  The  covenant  may  be  breached  even  where 
the   acts   complained   of   have   not   taken   place   nor   originated   on   the   rented 
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a  landlord  left  with  non-perishable  goods  the  option  described  above, ^•'' 
while  at  the  same  time  to  require  by  statute  that  a  landlord  holding  perish- 
able goods  must  satisfy  potentially  onerous  sale  requirements  in  order  to 
realize  the  market  value  of  the  goods  solely  on  behalf  of  the  tenant  and 
the  encumbrancers. 

Finally,  it  is  envisaged  that  the  proposed  standard  of  "reasonable 
belief"  and  "good  faith"  by  which  to  measure  the  landlord's  conduct  will 
not  be  such  as  to  render  the  landlord  liable  in  a  subsequent  proceeding 
impeaching  his  actions  where  the  sole  ground  is  that  he  has  failed  to 
obtain  the  highest  price  for  the  goods.  The  experience  of  the  landlord,  his 
accessibility  to  commercial  advisors,  the  nature  of  the  market  in  the  im- 
mediate locale,  and  the  speed  with  which  the  chattels  must  be  sold,  might 
well  militate  against  the  type  of  deliberation  and  action  necessary  to  realize 
the  highest  market  price  available. 

Finally,  the  Commission  recommends  that  the  purchaser  of  aban- 
doned chattels  which  have  been  sold  pursuant  to  the  summary  methods 
proposed  in  the  preceding  paragraphs  should  be  deemed  to  have  acquired 
a  good  and  marketable  title  to  the  chattels,  free  and  clear  of  all  encum- 
brances, liens  or  security  interests. ^^ 

4.      The  Disposition  of  A  bandoned  Chattels 
Valued  at  $200  or  More 

The  Commission  is  of  the  opinion  that,  unless  the  tenant  and  the 
landlord  have  made  a  specific  agreement  to  the  contrary,  the  disposition 
of  chattels  which  the  landlord  believes  on  reasonable  and  probable  grounds 
to  have  a  value  of  $200  or  more  should  conform  to  certain  statutory 
guidelines  to  be  described  below.  Goods  of  this  value  should  be  disposed 
of  only  with  appropriate  safeguards  for  the  tenant,  the  true  owner  and 
parties  who  have  a  security  interest  in  the  goods, 

(a)   Safe  Storage 

Where  the  landlord,  on  reasonable  and  probable  grounds,  believes 
that  the  chattels  have  a  fair  market  value  of  $200  or  more,  he  should 
be  entitled  to  remove  the  goods  from  the  premises,  with  a  view  to  their 
ultimate  disposal.  A  landlord  who  wishes  to  invoke  the  statutory  sale 
provisions  should  be  required  to  keep  or  place  the  chattels  in  safe  storage 
for  a  period  of  not  less  than  sixty  days  from  the  date  on  which  he  gives 
to  interested  parties  the  notice  described  in  the  following  paragraph. 


premises.  Finally,  another  tenant,  should  he  suffer  damages  due  to  the  land- 
lord's negligence  in  respect  of  the  unsafe  or  unsanitary  chattels,  may  have  a 
cause  of  action  against  the  landlord  in  tort.  The  mere  threat  of  court  proceed- 
ings to  enforce  various  legal  obligations  may  well  induce  the  landlord  to 
exercise  his  statutory  option  to  sell  and  therefore  rid  himself  of  the  offensive 
goods. 

^•'•A  full  consideration  appears  in  Section  4,  ''The  Disposition  of  Abandoned 
Chattels  Vahied  at  $200  or  More,""  infra. 

^^•See  S.B.C.  1974,  c.  45,  s.  48(5)  for  an  analogous  provision.  In  California,  the 
law  is  otherwise:  see  the  Report  of  Senate  Committee  on  Judiciary  on  Assembly 
Bills  2830  and  2831,  at  p.  2,  where  it  is  stated  that  "the  title  taken  at  a  sale  of 
property  under  Section  1988  is  subject  to  any  lien  or  right  preserved  by  other 
provisions  of  law." 
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(b)   Notice  to  Interested  Parties 

Upon  placing  the  goods  in  safe  storage  the  landlord  should  be  re- 
quired forthwith  to  give  a  notice  to  the  tenant,  to  registered  encumbrancers 
and  to  any  other  person  who  he  reasonably  believes  has  a  right,  title  or 
interest  in  the  property.  The  Commission  does  not  recommend  that  the 
landlord  should  be  obligated  to  advertise  in  local  newspapers,  either  as  a 
means  of  tracing  the  tenant  or  as  a  means  of  discovering  the  existence  of 
the  true  owner  or  any  encumbrancer.  However,  concerning  secured  parties 
entitled  under  our  proposals  to  claim  possession  of  the  goods,  the  Com- 
mission recommends  that  the  landlord  should  be  required  by  statute  to 
conduct  a  search  of  the  public  records  which  might  disclose  encumbrances 
on  the  abandoned  chattels.^" 

To  provide  sufficient  information  to  interested  parties,  the  notice 
should  include:  a  reasonable  description  of  the  chattels  held  in  safe  storage, 
adequate  to  permit  the  tenant  and  an  encumbrancer  to  identify  them 
readily;  the  name  of  the  tenant  who  has  abandoned  the  goods;  the  location 
where  the  goods  were  abandoned;  the  date  before  which  possession  must 
be  taken,  such  date  to  be  not  less  than  sixty  days  from  the  date  on  which 
the  notice  is  given;  a  statement  that  subsequent  to  this  date  the  goods  may 
be  sold  by  public  auction,  the  net  proceeds  to  be  distributed  in  order  of 
priority  to  persons  with  a  right,  title  or  interest  in  the  goods  who  file  their 
claim  with  the  sheriff^"^  within  one  year  of  the  sale;  the  place  where  the 
chattels  may  be  redeemed;  and  a  statement  that  the  actual  expenses  incur- 
red in  respect  of  the  removal,  storage,  searches,  and  notices  may  be 
charged  by  the  landlord  before  the  chattels  are  released  to  the  claimant.^ ^ 

While  in  order  to  protect  adequately  the  interests  of  the  parties,  the 
landlord  should  be  required  to  do  all  that  is  reasonable  to  notify  the  tenant 
and  any  encumbrancers  of  the  removal  and  storage  of  the  chattels,  and 
of  his  intention  to  sell  them  after  the  lapse  of  the  stipulated  period,  we  are 
not  unaware  that  direct  notification  may  well  be  impossible.  Consequently, 
a  mandatory  statutory  requirement  of  direct  communication,  particularly  to 
the  tenant,  would  in  most  cases  effectively  preclude  the  landlord  from 
selling  the  abandoned  chattels  and  thereby  ridding  himself  of  an  unwanted 
burden.  Nor,  as  we  have  said  earlier,  do  we  believe  that  the  landlord 
should  be  obligated  to  advertise  in  local  newspapers  in  order  to  discover 
the  whereabouts  of  all  possible  claimants. 

It  is  therefore  recommended  that  the  notice  required  to  be  given  to 
the  tenant  or  to  a  secured  party  should  be 


(a)   served  personally,  or 


I'See  TJw  Personal  Property  Security  Act,  R.S.O.  1970,  c.  344.  In  this  connection 
it  should  be  noted  that  the  Commission's  Report  on  the  Non-Possessory  Repair- 
man's Lien  (1972)  recommended  the  creation  of  a  non-possessory  repairman's 
lien,  to  be  "registered  with  the  registrar  of  personal  property  security,  or  with 
a  branch  registrar,"  who  would  be  obliged  to  keep  appropriate  records.  See 
also  S.B.C.  1974,  c.  45,  s.  46(3)  (a).  The  Manitoba  sections  dealing  with 
abandoned  chattels  do  not  expressly  provide  for  a  search  for  encumbrancers. 

^^'^The  role  of  the  sheriff  of  the  county  or  district  in  which  the  premises  are 
situated  is  considered  in  more  detail  below. 

i"See  Gal.  Stats.  1974,  Ch.  331,  s.  2,  adding  s.  1983  to  the  California  Civil  Code. 
The  British  Columbia  legislation  does  not  specify  the  contents  of  the  notice, 
and  the  Manitoba  statute  does  not  specifically  require  a  notice. 
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(b)  sent  by  registered  mail  to  the  address  known  to  the  landlord 
where  the  party  may  reasonably  be  expected  to  receive  the 
notice,-" 

but  where  service  is  to  be  effected  by  mail,  and  the  landlord  knows  of  no 
address  where  the  party  may  reasonably  be  expected  to  receive  the  notice, 
it  should  be  suflicient  if  the  landlord  sends  the  notice  by  registered  mail  to 
the  party's  last  known  place  of  residence,  even  if  the  landlord  knows  the 
party  no  longer  has  any  connection  with  this  place. 

(c)  Release  of  Chattels  Within  the  Sixty-Day  Period 

It  is  the  view  of  the  Commission  that  the  minimum  period  of  sixty 
days  affords  sufficient  time  within  which  an  interested  party  may  take 
possession  of  the  chattels,  particularly  since  the  landlord  is  required  to 
give  immediate  notice  of  the  removal  and  storage  of  the  goods.  Where  but 
one  person  seeks  possession,  the  landlord  will  in  the  main  be  faced  with  a 
fairly  simple  task;  his  only  concern,  where  the  person  seeking  possession 
is  an  unregistered  encumbrancer  rather  than  the  tenant  or  a  registered 
encumbrancer,  is  whether  the  claimant  is  in  fact  a  person  he  reasonably 
believes  has  a  right,  title  or  interest  in  the  property.  After  having  made 
this  decision,  the  landlord  may  release  the  property  to  him  without  incur- 
ring legal  liability.  If  the  landlord  is  in  doubt  as  to  the  validity  of  the  claim 
or  the  course  of  action  to  follow,  it  is  recommended  that  he  be  entitled  to 
apply  by  summary  application  to  a  judge-^  for  a  determination  of  the 
issue. 

The  situation  is  somewhat  more  complicated  where  two  or  more 
claimants  seek  possession  of  the  property.  The  Commission  is  of  the 
opinion  that  the  tenant  has  the  primary  responsibility  for  the  goods  left 
on  his  premises,  regardless  of  their  true  ownership;  consequently,  where 
the  tenant  and  an  encumbrancer  appear  before  the  landlord,  the  Commis- 
sion recommends  that  the  landlord  should  be  entitled  to  give  up  possession 
to  the  tenant  in  all  cases,  without  incurring  legal  liability.--  In  the  event 
that  the  property  is  released  to  the  encumbrancer,  rather  than  to  the 
tenant,  the  landlord  should  be  immune  from  liability  with  respect  to  the 
property  only  where  he  has  complied  with  the  notice  and  other--^  require- 
ments set  forth  in  this  chapter.  If  the  landlord  has  followed  the  statutory 
procedures  —  if  he  has,  for  example,  given  the  required  notice  to  the 
tenant,  to  all  registered  encumbrancers,  and  to  all  other  persons  who  he 
reasonably  believes  have  a  right,  title  or  interest  in  the  property  —  then  the 
landlord  ought  not  to  be  held  liable  should  his  actions  be  subsequently 
impugned  by  an  aggrieved  party. 

Where  the  tenant  does  not  seek  possession  of  the  goods,  but  posses- 
sion is  being  sought  by  two  or  more  persons  claiming  as  encumbrancers. 


2oSee  California  Civil  Code,  s.  1983(c). 

-ipor    the    purposes    of    the    recommendations    concerning    abandoned    chattels, 

"judge"  should  be  defined   as  a  judge  of  the  county   or  district  court   of  the 

county   or   district   in   which    the    premises   are   situated.   See    Section    8,    '^Tlic 

Definition  of  'Judge'  ",  infra. 
2-Assuming,  of  course,  that  the  landlord  has  complied  with  the  requirements  of 

the  statute   up  to  this  juncture.   See  ss.    1987   and    1989(a)    of  the   California 

Civil  Code. 
2'5Including,  for  example,  the  "substantial  compliance"  proposals.  See  Section  5, 

"'Substantial  Compliance  with  the  Act,''  infra. 
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the  landlord  will  necessarily  be  faced  with  a  difficult  decision.  It  is  not 
realistic  to  require  the  landlord  to  assess  either  the  validity  of  the  claims 
of  the  encumbrancers  or  the  priorities  as  between  them.  Consequently,  in 
the  above  situation  the  Commission  recommends  that  the  landlord  be 
required  to  make  summary  application  to  a  judge  for  an  adjudication  of 
the  matter.  The  judge  will  decide  to  whom  the  property  ought  to  be  re- 
leased; as  a  result,  the  landlord  will  not  be  forced  to  make  a  decision  as 
between  rival  encumbrancers  which  he  is  not  equipped  to  make.  In  addi- 
tion, it  is  recommended  that  the  landlord  should  be  entitled  to  recover  the 
costs  incurred  in  bringing  his  application. 

(d)   Reimbursement  of  the  Landlord 

(i)  Costs  of  Removal  and  Storage 

The  Commission  is  of  the  view  that,  before  possession  is  taken  of 
the  goods,  the  landlord  should  be  entitled  to  reimbursement  from  a  claim- 
ant for  actual  expenses  incurred  in  respect  of  the  removal  and  storage  of 
the  goods. -^  Consequently,  it  is  contemplated  that  a  landlord  who  places 
the  goods  in  property  owned  or  possessed  by  him,  and  who  does  not  incur 
any  actual  costs  to  a  third  party  in  respect  of  the  removal  and  storage,  will 
not  be  entitled  to  charge  the  claimant  prior  to  the  release  of  the  chattels. 
A  landlord  who  decides  on  this  course  of  action  presumably  does  so  be- 
cause the  space  in  which  he  places  the  goods  is  vacant  and  is  at  the  time 
or  is  in  its  nature  non-rentable.  Were  it  otherwise,  the  landlord  could  al- 
ways have  the  chattels  removed  and  stored  commercially,  and  the  actual 
expenses  would  ultimately  be  borne  by  the  claimant. 

Although  as  a  general  rule  the  landlord  should  be  entitled  to  recover 
actual  disbursements  made  by  him  in  respect  of  the  removal  and  storage 
of  the  abandoned  goods,  a  distinction  must  be  made  between  the  tenant 
and  the  encumbrancers  respecting  the  amount  required  to  be  paid  for  the 
release  of  the  goods.  We  adopt  the  reasoning  of  the  California  Law  Revi- 
sion Commission,"^  and  accordingly  we  recommend  that: 

(a)  where  a  tenant  claims  the  abandoned  chattels,  the  landlord  may 
require  the  tenant  to  reimburse  him  for  actual  expenses  incurred 
in  respect  of  the  removal  and  storage  of  all  the  chattels; 

(b)  where  a  registered  encumbrancer  or  a  person  who  the  landlord 
reasonably  believes  has  a  right,  title  or  interest  in  the  chattels 
claims  the  chattels,  the  landlord  may  require  the  party  to  reim- 
burse him  for  actual  expenses  incurred  in  respect  of  the  removal 


24By  S.M.  1971,  c.  35,  s.  7,  s.  94(3)  (a)  was  added  to  the  Act.  The  clause  pro- 
vides that  after  the  sale  the  landlord  may  recover  back  from  the  proceeds 
"any  actual  expenses  accrued  in  respect  of  the  storage.  .  .  ."  Again  after  a  sale, 
S.B.C.  1974,  s.  48(2)  (a)  permits  the  landlord  to  retain  such  part  of  the 
proceeds  as  is  necessary  "to  reimburse  him  for  his  reasonable  costs  of  removing 
.  .  .  [and]  storing  ...  the  chattel.  .  .  ."  Sections  1983(b),  1987  and  1990  of  the 
California  Civil  Code  appear  to  be  wider,  inasmuch  as  a  landlord  may  charge 
the  claimant  with  "the  reasonable  costs  of  storage".  S.  1990(c)  provides  "if  the 
landlord  stores  the  personal  property  on  the  premises,  the  cost  of  storage  shall 
be  the  fair  rental  value  of  the  space  reasonably  required  for  such  storage  for 
the  term  of  the  storage." 

25See  its  Recommendations  relating  to  Landlord-Tenant  Relations:  Abandonment 
of  Leased  Real  Property;  Personal  Property  Left  on  Premises  Vacated  by  Tenant 
(December,  1973),  at  p.  981. 
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and  storage  of  only  the  chattels  in  which  the  party  claims  a 
right,  title  or  interest  and  of  which  he  seeks  possession;  and 

(c)   the  landlord  shall  not  be  entitled  to  charge  more  than  one  per- 
son for  the  same  expenses  incurred.^'*' 

Since  the  tenant  is  responsible  for  all  chattels  which  he  has  brought  onto 
the  premises,  irrespective  of  true  ownership,  it  is  only  logical  and  equitable 
that  he  be  required  to  save  the  landlord  harmless  from  expenses  incurred 
with  respect  to  all  such  chattels.  A  secured  party,  however,  has  no  direct 
interest  in  or  relationship  to  property  in  which  he  has  no  security,  and  he 
therefore  ought  not  to  be  obligated  to  shoulder  a  financial  burden  which 
rightly  should  fall  on  others. 

(ii)  Costs  of  Searches  and  Notices 

Earlier  in  this  chapter  we  recommended  that  the  landlord  be  required 
to  search  the  public  registers  for  persons  who  have  a  security  interest  in 
respect  of  chattels  valued  at  $200  or  more.  We  also  proposed  that  the 
landlord  should  be  under  an  obligation  to  notify  such  encumbrancers,  as 
well  as  the  tenant  and  any  other  person  who  he  reasonably  believes  has 
some  right,  title  or  interest  in  the  goods,  such  notification  to  be  of  the 
removal  and  storage  of  and  intention  to  sell,  the  goods.  In  order  to  save  the 
landlord  harmless  in  respect  of  actual  expenses  incurred  in  the  disposition 
of  the  chattels,  the  Commission  recommends  that  the  costs  of  searching 
and  notification  ought  to  be  borne  by  the  interested  parties,  in  the  same 
manner  and  to  the  same  extent  as  we  have  proposed  with  respect  to  the 
costs  of  removal  and  storage. 

(iii)  Arrears  of  Rent  and  Damages  for  Breach  of  the  Tenancy 
Agreement 

The  Commission  has  considered  whether  the  landlord  should  be 
entitled,  before  releasing  the  goods  to  the  tenant,  to  demand  the  payment 
of  arrears  of  rent  and  any  damages  for  breach  of  covenant.  We  are  of  the 
view  that  the  right  to  require  such  payment  would  in  fact  be  tantamount 
to  distress  and,  therefore,  unacceptable  in  the  context  of  residential  ten- 
ancies.-' With  respect  to  non-residential  premises,  we  have  recommended 
that  the  right  to  distrain  be  supplanted  by  a  right  to  effect  a  rent  execu- 
tion;-^ we  are  of  the  view  that  this  right  should  be  the  only  means  by  which 
a  tenant's  chattels  ought  to  be  seized  and  sold  where  there  are,  for  ex- 
ample, arrears  of  rent  owing.  The  landlord  holding  abandoned  goods, 
whether  or  not  he  has  obtained  a  judgment  concerning  the  arrears  or  the 
damages,  ought  not  to  have  any  more  rights  vis-a-vis  the  tenant  and  his 
chattels  than  would  a  landlord  who  is  not  in  possession  of  abandoned 
goods.  He  should,  therefore,  be  left  to  his  other  remedies  and  should  not 
be  entitled  to  do  indirectly,  by  withholding  abandoned  goods  until  the 
arrears  or  the  damages  are  paid,  what  he  is  not  permitted  to  do  directly. 

(e)   Disposition  of  Chattels  By  Sale 

Where  neither  the  tenant  nor  an  encumbrancer  has  claimed  the  goods 
after  the  expiration  of  sixty  days  (or  longer,  if  the  landlord  so  specifies  in 


2«See  Gal.  Stats.  1974,  Ch.  331,  s.  2,  adding  s.  1990  to  the  California  Civil  Code. 
2"See  s.  86  of  the  present  Act. 
2«See  Chapter  XXX,  infra. 
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the  notice)  the  Commission  recommends  that  in  order  to  dispose  of  the 
goods  the  landlord  should  be  obligated  to  sell  them  by  public  auction.-'* 
We  have  examined  the  issue  as  to  whether  the  new  legislation  ought  to 
provide  detailed  guidance  concerning  the  procedure  to  be  followed.  The 
Manitoba  legislation,  which  offers  no  express  guidance  at  all,  has  been  the 
subject  of  some  critical  comment.'^"  On  the  other  hand,  the  British  Col- 
umbia Law  Reform  Commission  has  been  somewhat  circumspect  with  re- 
gard to  the  subject  of  detailed  statutory  guidelines: 

We  would  be  reluctant  to  see  too  great  a  rigidity  introduced  into 
the  auction  procedure.  Extensive  advertising  may  or  may  not  be 
desirable,  depending  upon  the  nature  of  the  goods  and  their  value 
.  .  .  We  are  of  the  view  that  it  would  be  appropriate  to  permit  the 
rentalsman  to  determine  what  procedure  should  be  followed  at  the  sale 
in  any  given  case.^^ 

We  have  already  stated  our  view  that,  even  with  respect  to  valuable 
chattels,  the  landlord  should  be  provided  with  a  simple,  inexpensive  and 
relatively  quick  method  of  disposal,  so  long  as  adequate  protection  is 
afforded  to  interested  parties.  We  do  not  wish  to  recommend  recourse  to 
a  "rentalsman"  or  other  public  official  to  whom  application  must  be  made 
and  who  would  determine  the  sale  procedure  on  a  case-by-case  basis.  A 
landlord  should,  however,  be  able  to  seek  sufficient  guidance  in  the  statute 
so  that  the  goods  may  be  dealt  with  as  expeditiously  as  possible.  We  have 
already  recommended  that  a  landlord,  seized  with  the  disposition  of  un- 
claimed abandoned  chattels  valued  at  $200  or  more,  should  be  required 
to  give  to  certain  parties  written  notice  of  the  removal  and  storage  of  the 
goods,  and  of  his  intention  to  sell  them  by  public  auction  if  they  are  un- 
claimed by  a  specified  date.  It  was  also  recommended  that  the  notice  ought 
to  contain,  inter  alia,  a  statement  to  the  effect  that  the  net  proceeds  of  any 
sale  would  be  distributed  in  order  of  priority  to  those  persons  with  a  right, 
title  or  interest  in  the  goods  who  file  their  claim  with  the  sheriff  of  the 
county  or  district  in  which  the  premises  are  situated  within  one  year  of 


2^The  landlord  may,  of  course,  decide  not  to  dispose  of  them;  rather,  he  may 
wish  to  keep  them  in  storage  until  the  tenant  returns  for  them.  Pursuant  to  s. 
1988(a)  of  the  California  Civil  Code,  if  the  chattels  are  not  released  to  a  party 
entitled  to  possession,  they  "shall  be  sold  at  public  sale  by  competitive  bidding." 
By  S.M.  1971,  c.  35,  s.  7,  s.  94(3)  was  added  to  the  Manitoba  statute,  and 
it  provides  that  where  no  claim  has  been  made  for  the  chattels  "the  landlord 
may  by  public  auction  sell  them  or  any  part  thereof."  S.B.C.  1974,  c.  45,  s. 
48(1),  provides  that  where  no  such  claim  has  been  made  "the  landlord  may 
sell  or  dispose  of  the  chattel  in  such  manner,  and  subject  to  such  terms  and 
conditions  as  the  rentalsman,  upon  application  by  the  landlord,  may  prescribe". 
While  the  Law  Reform  Commission  of  British  Columbia,  in  its  Report  on 
Landlord  and  Tenant  Relationships:  Residential  Tenancies  (1973),  recom- 
mended that  "(a)  The  procedure  to  be  followed  at  the  sale  should  be  left  to 
the  discretion  of  the  rentalsman"  (p.  135),  the  text  is  worded  in  terms  of  an 
"auction  procedure"  (ibid.). 
•^"See  Gorsky,  M.,  "An  Examination  and  Assessment  of  the  Amendments  to  the 
Manitoba  Landlord  and  Tenant  Act."  (1972),  5  Man.  L.J.  59,  at  p.  74: 

It  is  assumed  that,  while  section  94(3)  does  not  specify  the  stand- 
ards of  sale  by  public  auction,  the  court  could  resort  to  the  law  relating  to 
the  degree  of  fairness  which  must  accompany  mortgage  sales  by  auction, 
in  the  event  of  a  dispute  subsequently  arising.  Nonetheless  some  guidance 
upon  the  procedure  to  be  followed  would  have  been  helpful. 
•^^Liw  Reform  Commission  of  British  Columbia,  Report  on  Landlord  and  Tenant 
Relationsliips:  Residential  Tenancies  (1973),  at  p.  135. 
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the  sale.  We  are  of  the  view  that  notice  of  removal,  storage  and  potential 
sale  is  suthcient  direct  communication  between  the  landlord,  on  the  one 
hand,  and  the  tenant  and  any  encumbrancer,  on  the  other.  The  Commis- 
sion does  not  wish  to  place  unduly  onerous  notification  obligations  on  the 
landlord. 

However,  the  Commission  does  recommend  that  an  advertisement  of 
the  proposed  sale,  describing  the  goods  to  be  sold  and  stating  the  name  of 
the  tenant,  the  location  where  the  goods  were  abandoned,  and  the  time 
and  place  of  the  sale,  should  be  placed  by  the  landlord  in  a  newspaper 
having  a  general  circulation  in  the  area  in  which  the  rented  premises  are 
situated.  The  advertisement  should  also  contain  a  statement  that  the  net 
proceeds  of  the  sale  will  be  distributed  in  order  of  priority  to  persons  with 
a  right,  title  or  interest  in  the  goods  who  file  their  claim  with  the  sheriff 
within  one  year  of  the  sale.  It  is  also  recommended  that  the  sale  should  be 
held  not  less  than  seven  days  from  the  date  of  the  publication  of  the 
advertisement. 

With  regard  to  the  disposhion  of  the  proceeds,  the  Commission  is  of 
the  view  that  the  involvement  .of  the  landlord  ought  to  be  minimized  as 
much  as  possible.  It  is  therefore  recommended  that  the  landlord,  at  the 
time  he  advertises  the  sale,  should  give  to  the  sheriff  notice  in  writing  of 
the  sale  and  that  the  sheriff  should  be  empowered  to  supervise  the  disposi- 
tion of  the  net  proceeds  in  the  manner  proposed  below. 

Subject  to  the  reimbursement  of  the  landlord,'^-  it  is  recommended  that 
the  proceeds  of  disposition  from  the  sale  of  the  abandoned  chattels  should 
be  paid  over  by  the  landlord  to  the  sheriff  as  soon  as  is  reasonably  possible 
subsequent  to  the  sale.  The  Commission  recommends  that  the  landlord  be 
entitled  to  retain  such  portion  of  the  proceeds  as  would  repay  him  for  the 
expenses  actually  incurred  in  respect  of  the  removal,  storage,  advertisement 
and  sale  of  the  chattels,  and  also  in  respect  of  the  searches  and  notices 
required  to  be  conducted  and  given  by  him.  At  the  same  time  the  landlord 
should  be  required  to  provide  the  sheriff  with  a  short  written  record  of  the 
sale,  including  details  of  the  same  matters  referred  to  in  the  notice  of  sale 
and,  in  addition,  a  statement  indicating  the  gross  proceeds  and  sufficient 
proof  of  disbursements  made  by  the  landlord  in  respect  of  which  a  deduc- 
tion was  made.  Inasmuch  as  the  landlord  may  recover  from  the  proceeds 
only  such  part  as  is  necessary  to  satisfy  the  expenses  actually  incurred  by 
him  and  for  which  receipts  are  available,  it  is  not  anticipated  that  any  con- 
flict will  normally  arise  between  the  sheriff  and  the  landlord.  If  the  parties 
remain  unable  to  agree  on  the  extent  to  which  the  landlord  should  be  reim- 
bursed, either  party  should  be  entitled  to  apply  to  a  judge  for  a  determina- 
tion of  the  matter. 

Once  the  landlord  has  satisfied  the  requirements  concerning  the  trans- 
fer of  the  net  proceeds,  he  will  no  longer  have  any  function  to  perform  in 
respect  of  the  abandoned  chattels,  inasmuch  as  the  sheriff  will  thereafter 
have  carriage  of  the  matter. 

The  Commission  recommends  that  at  the  end  of  the  one  year  from 
the  sale  within  which  a  claim  to  all  or  part  of  the  net  proceeds  must  be 
filed  with  the  sheriff,  and  except  in  cases  where  the  tenant  alone  makes  a 


32For  a  consideration  of  the  expenses  for  which  the  landlord   may  claim  reim- 
bursement, see  "(d)  Reimbursement  of  Landlord'',  supra. 
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claim,  the  sheriff  should  be  required  to  apply  to  a  judge  for  a  determination 
of  the  validity  of  the  claim  or  claims,  priorities  as  between  two  or  more 
claimants,  and  the  amount  to  which  the  party  or  parties  is  or  are  entitled  in 
order  to  satisfy  the  claims. •'■^  The  sheriff  should  be  required  to  give  notice 
to  each  claimant  of  the  date  set  for  the  hearing  so  that  each  may  be  present 
to  make  representations  on  his  own  behalf.  The  notice  should  be  either 
served  personally,  or  sent  by  registered  mail  to  the  mailing  address  re- 
quired to  be  given  by  the  claimant  in  his  claim  filed  with  the  sheriff. 

Where  only  the  tenant  has  filed  a  claim,  the  statute  should  provide 
that  the  sheriff  shall  pay  the  net  proceeds  over  to  him,  without  the  inter- 
vention of  the  court.  In  the  absence  of  any  claim  by  an  encumbrancer, 
there  would  appear  to  be  no  reason  why  the  proceeds  ought  not  to  be 
treated  in  the  same  manner  as  the  goods  themselves;  hence,  the  proceeds 
should  be  distributed  to  the  party  who  originally  had  possession  of  the 
goods.  The  matter  is  different,  however,  where  an  encumbrancer  also  seeks 
all  or  a  portion  of  the  proceeds  in  order  to  satisfy  the  tenant's  debt.  In 
effect,  the  Commission  likens  the  sale  of  the  chattels  to  an  involuntary 
realization  of  the  security  in  the  interests  of  all  encumbrancers;  with  the 
actual  security  gone,  the  Commission  believes  that  it  is  appropriate  to 
settle  claims  advanced  by  the  secured  parties  against  the  net  proceeds.  An 
encumbrancer  who  does  not  make  a  claim  should  be  left  to  the  remedies 
otherwise  provided  by  law,  the  debt  quite  clearly  not  being  extinguished  by 
the  sale  of  the  security. 

Infrequently  it  may  transpire  that  the  tenant  has  not  filed  a  claim,  and 
upon  the  expiry  of  one  year  from  the  sale  an  unclaimed  surplus  remains 
after  the  distribution  of  part  of  the  proceeds  to  the  encumbrancers.  Where 
such  a  situation  occurs,  the  Commission  recommends  that  the  sum  should 
become  forfeited  to  and  become  the  property  of  the  Crown  in  right  of 
Ontario. ^^ 

Concerning  the  interest  acquired  upon  the  sale  of  the  goods,  the  Com- 
mission recommends  that  the  purchaser  should  be  deemed  to  have  acquired 
a  good  and  marketable  title,  free  and  clear  of  all  encumbrances,  liens  and 
security  interests.'^'' 

5.      Substantial  Compliance  with  the  Act 

While  in  many  cases  the  statutory  regime  recommended  in  this  chap- 
ter provides  a  rather  detailed  set  of  guidelines  which  the  landlord  must 


^^A  matter  to  be  determined  by  the  judge  on  existing  principles  of  law. 

^^In  Manitoba,  the  landlord  is  required  to  "pay  any  excess  of  the  sale  proceeds 
over  to  the  rentalsman  who  shall  in  turn,  pay  them  out  to  the  Minister  of 
Finance"  if  unclaimed  within  a  year  (s.  94(3 )(c)).  In  British  Columbia,  the 
unclaimed  amount  "shall  be  deemed  to  be  forfeited  and  shall  be  applied  by  the 
rentalsman  toward  the  cost  of  administering  his  office"  (s.  48(4)).  In  Cali- 
fornia, the  county  treasurer  receives  the  surplus  on  behalf  of  the  county  in 
which  the  premises  are  situated  (Civil  Code,  s.  1988(c)). 

35See  footnote  16,  supra.  This  proposal  renders  more  reasonable  the  earlier  recom- 
mendation that  encumbrancers  have  a  right  to  make  a  claim  against  the 
proceeds  of  the  sale.  The  situation  is  otherwise  in  British  Columbia  and  in 
Manitoba.  If  the  purchaser  were  to  acquire  the  property  subject  to  all  en- 
cumbrances, there  would  be  less  reason  to  permit  them  to  make  a  claim  against 
the  proceeds. 
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follow,  there  are  other  instances  where  the  landlord  may  use  his  own  best 
judgment  as  to  the  precise  procedure  or  procedures  to  follow.  The  Com- 
mission has  been  as  comprehensive  as  possible  in  its  proposals  in  order  to 
provide  landlords  with  a  scheme  which,  if  followed,  will  protect  them  from 
liability  at  the  suit  of  an  aggrieved  party.  Moreover,  a  fairly  detailed  statu- 
tory framework  provides  certainty  for  solicitors  or  other  persons  called 
on  to  advise  landlords. 

We  are,  however,  cognizant  of  the  fact  that  many  landlords,  partic- 
ularly those  of  small  premises  who  do  not  regularly  take  legal  counsel,  may 
not  always  act  in  strict  accordance  with  the  mandatory  requirements,  or 
may  decide  on  a  course  of  action  which  might  not  be  in  the  best  interests 
of  those  parties  the  recommended  legislation  is  designed  to  protect. 

Where  compliance  has  been  less  than  complete,  the  Commission  rec- 
ommends that  the  landlord  should  not  be  held  liable  in  a  subsequent  court 
proceeding  impeaching  his  acts,  and  that  his  acts  should  be  deemed  suf- 
ficient and  valid  for  all  purposes,  where  the  court  determines  that  the  land- 
lord has  substantially  complied  with  the  statutory  requirements,  and  in  so 
doing,  has  acted  reasonably  and  in  good  faith. "^^^ 


6.      Relief  Against  Statutory  Obligations 

While  the  Commission  has  adopted  the  suggestion  that  rather  detailed 
statutory  guidelines  should  be  provided,  even  in  respect  of  those  situations 
in  which  the  landlord  is  afforded  an  option  as  to  which  course  of  action  to 
take,  we  have  noted  in  the  preceding  section  that  any  rigidity  which  may 
result  ought  to  be  ameliorated  in  order  to  avoid  inequities.  In  that  section 
the  Commission  recommended  a  "substantial  compliance"  provision;  in 
this  section  we  recommend  that  the  landlord  should  be  entitled  to  seek  re- 
lief against  the  statutory  obligation  to  sell  the  abandoned  chattels  by  public 
auction,  if  he  is  able  to  satisfy  a  judge  that  in  all  the  circumstances  the 
statutory  procedure  is  unduly  onerous  or  will  probably  not  result  in  a  real- 
ization of  the  best  possible  price.  The  judge  should  be  empowered  to  order 
disposal  of  the  chattels  in  any  manner,  and  subject  to  whatever  search. 


•"^^'See  Gal.  Stats.  1974,  Ch.  331,  s.  2,  adding  sections  1980-1990  to  the 
California  Civil  Code.  These  provisions  are  worded  in  such  a  manner  as  to 
provide  for  the  landlord's  immunity  so  long  as  he  reasonably  follows  the 
statutory  procedures. 

The  existing  statute  law  provides  several  illustrations  of  "substantial  com- 
pliance" provisions  similar  to  those  recommended  in  the  preceding  paragraph. 
Pursuant  to  The  Warehousemen's  Lien  Act,  R.S.O.  1970,  c.  488,  for  example, 
a  warehouseman  may  by  sale  enforce  his  lien  on  goods  deposited  with  him,  but 
only  where  certain  notice  requirements  have  been  complied  with.  Concerning 
the  warehouseman's  discharge  of  his  obligations  under  the  Act,  section  5  pro- 
vides as  follows: 

Where  a  notice  of  lien  under  section  3  or  a  notice  of  intention  to  sell 
under  section  4  has  been  given,  but  such  provisions  have  not  been  strictly 
complied  with,  if  the  court  or  a  judge  before  whom  any  question  respect- 
ing the  notice  is  tried  or  inquired  into  considers  that  such  provisions  have 
been  substantially  complied  with,  or  that  it  would  be  inequitable  for  the 
lien  or  sale  to  be  void  by  reason  of  such  non-compliance,  no  objection  to 
the  sufficiency  of  the  notice  shall  in  any  case  be  allowed  to  prevail  so  as 
to  release  or  discharge  the  goods  from  the  lien  or  vitiate  the  sale. 
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notice  and  advertising  requirements  he  deems  proper  in  all  the  circum- 
stances of  the  case.'^"^ 


7.      Judicial  Settlement  of  Disputes 

Earlier  in  this  chapter  we  recommended  that  where  a  landlord,  in 
possession  of  abandoned  chattels,  is  faced  with  the  conflicting  claims  of 
two  encumbrancers,  he  should  be  required  to  apply  by  summary  applica- 
tion to  a  judge  for  a  determination  of  the  respective  rights  of  the  encum- 
brancers and  for  directions  as  to  whom  possession  of  the  chattels  should  be 
given.  Disputes  involving  the  various  parties  having  or  claiming  a  right,  title 
or  interest  in  the  goods  may  also  arise  in  other  situations,  and  these  dis- 
putes may  effectively  hamstring  a  landlord  in  respect  of  the  disposition  of 
the  chattels.  Therefore,  the  Commission  recommends  that  the  landlord, 
the  tenant  or  a  person  claiming  as  an  encumbrancer  ought  to  be  entitled 
to  apply  by  summary  application  to  a  judge  who  may  resolve  disputes  con- 
cerning possession  of  the  chattels. -^^ 


8.      The  Definition  of  ''Judge" 

At  present,  a  residential  landlord  or  tenant  may  seek  to  resolve  speci- 
fied disputes  or  have  certain  matters  determined  by  applying  by  summary 
application  to  a  judge  of  the  county  or  district  court  of  the  county  or  dis- 
trict in  which  the  premises  are  situated.  For  the  purpose  of  the  proposals 
concerning  abandoned  chattels,  the  Commission  recommends  that  "judge" 
should  be  defined  in  a  like  manner. 


RECOMMENDATIONS 

The  Scope  of  the  Proposed  Legislation 

There  should  be  enacted,  in  The  Landlord  and  Tenant  Act,  procedures 
to  govern  the  disposition  of  "abandoned  chattels",  which  term  should  be 
defined  in  the  Act  to  mean  chattels,  but  not  fixtures,  left  on  rented  premises 
by  a  tenant  who  has 

(1 )  abandoned  the  premises  in  breach  of  the  tenancy  agreement,  or 

(2)  gone  out  of  possession  of  the  premises  upon  termination  or  expira- 
tion of  the  tenancy  agreement. 


37In  British  Columbia,  flexibility  of  procedure  is  sought  through  the  medium  of 
the  "rentalsman",  who,  for  example,  is  empowered  to  prescribe  the  "terms  and 
conditions"  of  a  sale  or  other  disposition  of  a  chattel  under  s.  46.  The  rentals- 
man  is  also  given  the  power  to  make  other  decisions  which,  under  the  proposals 
in  this  chapter,  may  be  made  by  the  landlord.  See  S.B.C.  1974,  c.  45.  In 
Manitoba,  the  rentalsman  must,  inter  alia,  consent  to  the  summary  disposition 
of  chattels  under  s.  94(2.1)  of  the  Act,  and  may  prescribe  the  manner  of  sale. 

3spossession  of  all  or  part  of  the  net  proceeds  is  determined  at  first  instance  by 
a  judge,  upon  the  application  of  the  sheriff,  except  where  the  tenant  alone  files 
a  claim.  One  example  of  judicial  dispute  settlement  occurs  in  s.  97(2)  of  the 
present  Ontario  Act;  s.  97(2)  entitles  the  landlord  or  the  tenant  to  apply 
summarily  to  a  judge  to  determine  whether  the  tenant  is  entitled  under  s.  97(1) 
to  relief  against  the  acceleration  provisions  of  a  tenancy  agreement.  Another 
section,  s.  91(5),  permits  a  landlord  or  a  tenant  to  apply  to  a  judge  to  de- 
termine any  question  arising  in  respect  of  the  tenant's  right  to  assign  or  sublet. 
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The  Summary  Disposition  of  Abandoned  Chattels 

Legislation  should  be  enacted  to  provide  a  method  of  disposition  for 
abandoned  chattels  the  further  storage  and  public  sale  of  which  would 
amount  to  an  unwarranted  inconvenience  to  the  landlord,  such  legislation 
to  include  the  following  features: 

( 1 )  unless  the  tenant  and  the  landlord  have  made  a  specific  agreement 
to  the  contrary,  where  the  landlord  believes  on  reasonable  and  prob- 
able grounds  that  the  goods  have  a  market  value  of  less  than  $200, 
he  should  be  entitled  to  dispose  of  the  goods  in  any  manner  he 
chooses; 

(2)  unless  the  tenant  and  the  landlord  have  made  a  specific  agreement 
to  the  contrary,  where  the  landlord  believes  on  reasonable  and  prob- 
able grounds  that  the  chattels  are  worth  $200  or  more,  and  that 

(a)  their  further  storage  would  be  unsanitary  or  unsafe  or  would 
rapidly  result  in  a  total  or  substantial  depreciation  in  their 
market  value,  or 

(b)  the  cost  of  removing,  storing  and  selling  the  chattels  would  be 
more  than  the  anticipated  proceeds  of  sale, 

the  landlord  should  be  entitled,  if  he  wishes  to  dispose  of  the  chattels, 
to  sell  them  in  a  manner  which  the  landlord,  acting  reasonably  and 
in  good  faith,  believes  in  the  circumstances  will  realize  the  best  pos- 
sible price;  and 

(3)  should  the  landlord  decide  to  sell  the  abandoned  chattels  referred  to 
in  Recommendation  (2), 

(a)  he  should  not  be  required  to  satisfy  the  mandatory  public 
search,  notice,  advertising  and  public  auction  requirements 
recommended  for  the  sale  of  all  other  abandoned  chattels  valued 
at  $200  or  more,  and 

(b)  the  proceeds  of  disposition  should  be  dealt  with  in  the  same 
manner  as  that  recommended  for  the  proceeds  of  a  sale  of  all 
other  chattels  valued  at  $200  or  more. 

The  Disposition  of  A  bandoned  Chattels  Valued  at  $200  or  More 

Unless  the  tenant  and  the  landlord  have  made  a  specific  agreement  to 
the  contrary,  the  disposition  of  chattels  valued  at  $200  or  more  should 
conform  to  the  following  statutory  guidelines: 

( 1 )  a  landlord  who  wishes  to  dispose  of  the  chattels,  and  therefore  to 
invoke  the  statutory  sale  provisions,  should  be  required  to  place  the 
chattels  in  safe  storage  for  a  period  of  not  less  than  sixty  days  from 
the  date  on  which  he  gives  to  interested  parties  the  notice  described 
in  the  following  paragraphs; 

(2)  upon  placing  the  goods  in  safe  storage  the  landlord  should  be  re- 
quired forthwith  to  give  notice  to  the  tenant,  to  registered  encum- 
brancers and  to  any  other  person  who  he  reasonably  believes  has  a 
right,  title  or  interest  in  the  property; 

(3)  the  landlord  should  be  required  to  conduct  a  search  of  the  public 
records  which  might  disclose  encumbrances  on  the  chattels; 
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(4)  the  notice  should  include: 

(a)  a  reasonable  description  of  the  chattels  held  in  safe  storage, 
adequate  to  permit  the  tenant  and  an  encumbrancer  to  identify 
them  readily; 

(b)  the  name  of  the  tenant  who  has  abandoned  the  goods; 

(c)  the  location  where  the  goods  were  abandoned; 

(d)  the  date  before  which  possession  must  be  taken,  such  date  to  be 
not  less  than  sixty  days  from  the  date  on  which  the  notice  is 
given; 

(e)  a  statement  that  subsequent  to  this  date  the  goods  may  be  sold 
by  public  auction,  the  net  proceeds  to  be  distributed  in  order  of 
priority  to  those  persons  with  a  right,  title  or  interest  in  the 
goods  who  file  their  claim  with  the  sheriff  of  the  county  or  dis- 
trict in  which  the  premises  are  situated  within  one  year  of  the 
sale; 

(f)  the  place  where  the  chattels  may  be  redeemed;  and 

(g)  a  statement  that  the  actual  expenses  incurred  in  respect  of  the 
removal,  storage,  searches  and  notices  may  be  charged  by  the 
landlord  before  the  chattels  are  released  to  the  claimant; 

(5)  the  notice  should  be 

(a)  served  personally,  or 

(b)  sent  by  registered  mail  to  the  address  known  to  the  landlord 
where  the  party  may  reasonably  be  expected  to  receive  the 
notice, 

but  where  service  is  to  be  effected  by  mail,  and  the  landlord  knows 
of  no  address  where  the  party  may  reasonably  be  expected  to  receive 
the  notice,  it  should  be  sufficient  if  the  landlord  sends  the  notice  by 
registered  mail  to  the  party's  last  known  place  of  residence,  even  if 
the  landlord  knows  the  party  no  longer  has  any  connection  with  this 
place; 

(6)  where  only  one  person  seeks  possession  of  the  chattels,  and  that 
person  is  either  the  tenant  or  a  registered  encumbrancer  or  a  person 
who  the  landlord  reasonably  believes  has  a  right,  title  or  interest  in 
the  chattels,  the  landlord  may  release  the  chattels  to  the  claimant 
without  incurring  legal  liability; 

(7)  where  the  landlord  is  in  doubt  as  to  either  the  validity  of  a  claim  or 
the  course  of  action  to  follow,  he  should  be  entitled  to  apply  by 
summary  application  to  a  judge  for  a  determination  of  the  issue; 

(8)  where  two  or  more  claimants  seek  possession  of  the  chattels,  and  one 
claimant  is  the  tenant,  the  landlord  may  release  the  chattels  to  the 
tenant  without  incurring  legal  liability; 

(9)  where  the  landlord  releases  the  chattels  to  an  encumbrancer,  rather 
than  to  the  tenant,  the  landlord  should  be  immune  from  liability  only 
if  he  has  complied  with  the  notice  and  other  statutory  requirements 
recommended  in  this  chapter; 
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(10)  where  the  tenant  does  not  seek  possession  of  the  chattels,  but 
possession  is  being  sought  by  two  or  more  persons  claiming  as  en- 
cumbrancers, the  landlord  should  be  required  to  apply  by  summary 
application  to  a  judge  for  directions  concerning  the  release  of  the 
chattels;  the  landlord  should  be  entitled  to  recover  the  costs  incurred 
in  bringing  his  application; 

(11)  before  the  landlord  releases  the  chattels  to  a  claimant,  the  landlord 
should  be  entitled  to  reimbursement  for  actual  payments  made  by 
him  in  respect  of 

(a)  the  removal  and  storage  of  the  chattels,  and 

(b)  searches  conducted  and  notices  given; 

(12)  with  respect  to  the  proposed  reimbursement  of  the  landlord,  the 
following  conditions  should  apply: 

(a)  where  a  tenant  claims  the  abandoned  chattels,  the  landlord 
may  require  the  tenant  to  reimburse  him  for  actual  expenses 
incurred  in  respect  of  all  the  chattels; 

(b)  where  a  registered  encumbrancer  or  a  person  who  the  land- 
lord reasonably  believes  has  a  right,  title  or  interest  in  the 
chattels  claims  the  chattels,  the  landlord  may  require  the  party 
to  reimburse  him  for  actual  expenses  incurred  only  in  respect 
of  the  chattels  in  which  the  party  claims  a  right,  title  or  interest 
and  of  which  he  seeks  possession;  and 

(c)  the  landlord  shall  not  be  entitled  to  charge  more  than  one 
person  for  the  same  expenses  incurred; 

(13)  where  neither  the  tenant  nor  an  encumbrancer  has  claimed  the  chat- 
tels after  the  expiration  of  sixty  days  (or  longer,  if  the  landlord  so 
specifies  in  the  notice),  and  where  the  landlord  wishes  to  dispose  of 
the  chattels,  he  should  be  required  to  sell  them  by  public  auction; 

(14)  an  advertisement  of  the  proposed  sale  should  be  placed  by  the 
landlord  in  a  newspaper  having  a  general  circulation  in  the  area  in 
which  the  rented  premises  are  situated;  the  notice  should  include: 

(a)  a  description  of  the  chattels  to  be  sold; 

(b)  the  name  of  the  tenant; 

(c)  the  location  where  the  chattels  were  abandoned; 

(d)  the  time  and  place  of  the  sale;  and 

(e)  a  statement  that  the  net  proceeds  of  the  sale  will  be  distributed 
in  order  of  priority  to  persons  with  a  right,  title  or  interest  in 
the  chattels  who  file  their  claim  with  the  sheriff  of  the  county 
or  district  in  which  the  premises  are  situated  within  one  year  of 
the  sale; 

(15)  the  sale  should  be  held  not  less  than  seven  days  from  the  date  of 
the  publication  of  the  advertisement; 

(16)  at  the  time  the  landlord  places  the  above  advertisement,  he  should 
advise  the  sheriff  of  the  proposed  sale; 

(17)  after  retaining  such  portion  of  the  proceeds  of  the  sale  as  would 
repay    him   for   the  expenses  actually    incurred   in   respect    of   the 


156 

removal,  storage,  advertisement  and  sale  of  the  chattels,  and  also 
in  respect  of  the  searches  and  notices  required  to  be  conducted  and 
given  by  him,  the  landlord  should  be  required  to  pay  over  to  the 
sheriff  the  net  proceeds  as  soon  as  is  reasonably  possible  subse- 
quent to  the  sale,  and  to  supply  the  sheriff  with  a  short  written 
record  of  the  sale,  including  details  of  the  same  matters  mentioned 
in  the  notice  of  sale,  a  statement  indicating  the  gross  proceeds  and 
sufficient  proof  of  disbursements  made  by  the  landlord  in  respect  of 
which  a  deduction  was  made; 

(18)  the  sheriff  should  be  empowered  to  supervise  the  disposition  of  the 
net  proceeds  in  the  manner  proposed  in  this  chapter; 

(19)  the  landlord  or  the  sheriff  should  be  entitled  to  apply  by  summary 
application  to  a  judge  to  resolve  disputes  concerning  the  deduction 
by  the  landlord  for  disbursements; 

(20)  except  where  the  tenant  alone  makes  a  claim  for  the  net  proceeds, 
at  the  end  of  one  year  from  the  sale  within  which  a  claim  must  be 
filed,  the  sheriff  should  be  required  to  apply  by  summary  application 
to  a  judge  for  a  determination  of  the  validity  of  the  claim  or  claims 
made,  priorities  as  between  two  or  more  claimants,  and  the  amount 
to  which  the  party  or  parties  is  or  are  entitled  in  order  to  satisfy 
the  claims; 

(21 )  the  sheriff  should  be  required  to  give  notice  to  each  claimant  of  the 
date  set  for  the  hearing  so  that  each  may  be  present;  the  notice 
should  be  served  in  the  same  manner  as  that  recommended  for  serv- 
ice of  the  landlord's  notice  of  removal,  storage  and  intention  to  sell; 

(22)  where  only  the  tenant  has  filed  a  claim  within  one  year  of  the  sale, 
the  sheriff  should  be  required  to  pay  the  net  proceeds  over  to  him, 
without  the  intervention  of  the  court; 

(23)  where  the  tenant  has  not  filed  a  claim,  and  where  upon  the  expiry 
of  one  year  from  the  sale  there  remains  an  unclaimed  surplus  after 
the  distribution  of  part  of  the  net  proceeds  to  the  encumbrancers, 
the  sum  should  become  forfeited  to  and  become  the  property  of  the 
Crown  in  right  of  Ontario;  and 

(24)  the  purchaser  of  the  chattels  should  be  deemed  to  have  acquired  a 
good  and  marketable  title,  free  and  clear  of  all  encumbrances,  liens 
or  security  interests. 

Substantial  Compliance  with  the  Act 

Where  compliance  with  the  statutory  requirements  by  the  landlord 
has  been  less  than  complete,  the  landlord  should  not  be  held  liable  in  a 
subsequent  court  proceeding  for  his  acts,  and  his  acts  should  be  deemed 
sufficient  and  valid  for  all  purposes,  where  the  court  determines  that  the 
landlord  has  substantially  complied  with  the  statutory  requirements  and, 
in  doing  so,  has  acted  reasonably  and  in  good  faith. 

Relief  Against  Statutory  Obligations 

The  landlord  should  be  entitled  to  seek  relief  against  the  statutory 
obligation  to  sell  the  abandoned  chattels  by  public  auction,  if  he  is  able 
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to  satisfy  a  judge  that  in  all  the  circumstances  the  statutory  procedure  is 
unduly  onerous  or  will  probably  not  result  in  a  realization  of  the  best 
possible  price;  the  judge  should  be  empowered  to  order  disposal  of  the 
chattels  in  any  manner,  and  subject  to  whatever  search,  notice  and  adver- 
tising requirements  he  deems  proper  in  all  the  circumstances  of  the  case. 

Judicial  Settlement  of  Disputes 

The  landlord,  the  tenant  or  a  person  claiming  as  an  encumbrancer 
ought  to  be  entitled  to  apply  by  summary  application  to  a  judge  who  may 
resolve  disputes  concerning  possession  of  the  chattels. 

The  Definition  of  "Judge" 

For  the  purposes  of  the  recommendations  concerning  abandoned 
chattels,  "judge"  should  be  defined  in  the  Act  as  a  judge  of  the  county  or 
district  court  of  the  county  or  district  in  which  the  the  rented  premises 
are  situated. 


CHAPTER  XXIII 

THE  SHORT  FORMS  OF  LEASES  ACT 


Almost  all  professionally  drafted  tenancy  agreements  in  the  common 
law  provinces  of  Canada  are  made  pursuant  to  the  variant  of  The  Short 
Forms  of  Leases  Act^  in  force  in  the  particular  province.  The  first  short 
forms  Act  was  passed  in  England  in  1845  and  it  has  been  adopted,  with 
some  changes,  in  several  of  the  common  law  provinces. - 

The  scheme  of  the  Acts  respecting  Short  Forms  is  to  authorize 
the  use  of  certain  forms  of  words  which  are  set  forth  in  the  Acts, 
and  are  the  short  forms,  and  to  give  to  these  forms  of  words  when 
the  instrument  in  which  they  appear  is  declared  to  be  made  in  pur- 
suance of  the  Act  the  same  effect  as  if  other  forms  of  words  which 
are  set  forth  in  the  Act  had  been  used. 

The  short  forms  are  or  are  intended  to  be  compendious  expres- 
sions of  what  is  contained  in  the  corresponding  long  forms. ^ 

These  short  forms  were  adopted  only  for  convenience  .  .  .  They 
were  not  invested  with  any  sanctity.  They  were  not  intended,  like 
the  statutory  conditions  of  fire  insurance,  to  be  an  expression  of  what 
the  Legislature  considered  as  reasonable.  They  were  for  the  con- 
venience not  the  restriction  of  parties  in  making  their  contracts.  They 
could  be  used  or  not  as  the  parties  chose. ^ 

Thus  The  Short  Forms  of  Leases  Act  was  never  intended  to  serve  as 
other  than  a  convenient  method  of  saving  the  time  of  conveyancers.  With 
respect  to  residential  tenancies,  however,  many  of  the  important  short 
form  clauses  contained  in  Schedule  B  to  The  Short  Forms  of  Leases  Act 
are  in  terms  at  variance  with  the  provisions  of  Part  IV  of  The  Landlord 
and  Tenant  Act,  although  any  conflict  is,  by  virtue  of  section  82  of  The 
Landlord  and  Tenant  Act,  resolved  in  favour  of  the  Part  IV  provisions. 
The  following  eight  out  of  the  thirteen  forms  found  in  Schedule  B  to  The 
Short  Forms  of  Leases  Act  are  contrary  to,  or  not  entirely  consistent  with, 
the  provisions  of  Part  IV  of  The  Landlord  and  Tenant  Act: 

( 1 )  the  covenant  to  pay  rent  contained  in  paragraph  2  con- 
flicts with  the  provisions  of  section  96(3)  of  The  Landlord  and  Ten- 
ant Act  which  in  certain  circumstances  authorizes  rent  withholding, 
and  possibly  with  section  89  which  relates  to  the  interdependence  of 
covenants;^ 


iR.S.O.  1970,  c.  436. 

2See,  generally,  Williams,  The  Canadian  Law  of  Landlord  and  Tenant  (4th  ed., 
1973),  at  pp.  93  et  seq. 

^Delamatter  v.  Brown  Brothers  Co.  (1905),  9  O.L.R.  351,  at  354,  per  Meredith, 
C.J. 

^Ibid.,  at  362,  per  Magee,  J. 

•''See  Chapter  XIX,  "The  Independence  of  Covenants  in  a  Tenancy  Agreement", 
supra. 
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(2)  the  covenant  to  repair,  reasonable  wear  and  tear  and  dam- 
age by  fire,  lightning  and  tempest  only  excepted,  contained  in  para- 
graph 4,  conflicts  with  the  provisions  contained  in  section  96  of 
The  Landlord  and  Tenant  Act; 

(3)  although  of  negligible  impact,  the  same  comments  apply  to 
the  obligation  to  keep  up  fences  contained  in  paragraph  5  of 
Schedule  B; 

(4)  the  covenant  with  respect  to  the  landlord's  entering  the 
premises  and  requiring  the  tenant  to  repair,  contained  in  paragraph 
7  of  Schedule  B,  conflicts  with  both  sections  93  and  96  of  The  Land- 
lord and  Tenant  Act  dealing  respectively  with  the  right  to  privacy 
and  the  repair  obligations; 

(5)  the  covenant  not  to  assign  or  sublet  without  leave,  con- 
tained in  paragraph  8  of  Schedule  B,  is  altered  by  section  91  of 
The  Landlord  and  Tenant  Act  which  provides  that  the  consent  of 
the  landlord  shall  not  be  arbitrarily  or  unreasonably  withheld; 

(6)  the  covenant  to  leave  the  premises  in  good  repair,  con- 
tained in  paragraph  9,  is  in  conflict  with  the  repair  provisions 
contained  in  Part  IV  of  The  Landlord  and  Tenant  Act; 

(7)  the  covenant  with  respect  to  rent  abatement  in  the  event 
of  fire,  etc.,  contained  in  paragraph  11  of  Schedule  B,  does  not 
go  as  far  as  the  provisions  of  section  88  of  The  Landlord  and  Ten- 
ant Act,  which  introduces  the  doctrine  of  frustration  and  the  applica- 
tion of  The  Frustrated  Contracts  Acf'  to  residential  tenancies;  and 

(8)  the  proviso  for  re-entry  by  the  landlord  upon  non-payment 
of  rent  or  non-performance  of  covenants,  contained  in  paragraph 
12  of  Schedule  B,  conflicts  with  the  provisions  of  section  107  of 
The  Landlord  and  Tenant  Act,  which  strictly  limits  recovery  of  pos- 
session of  the  premises. 

In  addition  to  the  foregoing,  paragraph  10  of  Schedule  B,  which  is 
concerned  with  a  tenant's  right  to  remove  fixtures,  and  paragraph  13 
of  Schedule  B,  the  covenant  for  quiet  enjoyment,  would  require  substantial 
alterations  in  order  to  ensure  consistency  with  the  recommendations  con- 
tained in  this  Report  with  respect  to  fixtures  and  the  covenant  for  quiet 
enjoyment. 

The  mere  existence  of  these  conflicts  between  the  covenants  con- 
tained in  Schedule  B  to  The  Short  Forms  of  Leases  Act  and  the  provisions 
of  Part  IV  of  The  Landlord  and  Tenant  Act,  conflicts  which  flow  primarily 
from  the  fact  that  most  of  the  important  short  form  clauses  contained  in 
Schedule  B  represent  primarily  landlords'  interests,  is  suflicient  to  warrant 
a  recommendation  that  The  Short  Forms  of  Leases  Act  be  rendered  in- 
applicable to  residential  tenancies.  In  the  view  of  the  Commission,  there 
is  no  need  for  a  short  form  to  convey  the  nature  of  the  rights  and  duties 
created  by  the  provisions  of  Part  IV  of  The  Landlord  and  Tenant  Act. 
Indeed,  it  could  be  said  that  the  provision  of  such  a  form  imposes  an 
unnecessary  barrier  to  communicating  the  law  to  those  affected  by  its 
operation. 


6R.S.O.  1970,  c.  185. 
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Moreover,  the  use  of  a  tenancy  agreement  made  pursuant  to  The 
Short  Forms  of  Leases  Act  would  not  be  permissible  should  our  recom- 
mendations concerning  a  standard  form  tenancy  agreement  be  adopted. ''^ 
In  the  event  that  such  a  standard  form  is  introduced  into  Ontario,  all  resi- 
dential tenancy  agreements  would  be  required  to  be  in  the  prescribed  form, 
all  contlicting  provisions  inserted  by  the  parties  being  void  and  unenforce- 
able. Again,  it  is  intended  that  the  rights  guaranteed  by  Part  IV  of  The 
Landlord  and  Tenant  Act  should  be  reinforced  and  communicated  to  the 
parties  by  means  of  a  standard  form  tenancy  agreement  prescribed  by 
law. 

For  these  reasons  the  Commission  recommends  that  The  Short  Forms 
of  Leases  Act  should  be  rendered  inapplicable  in  the  case  of  residential 
tenancies. 

In  view  of  the  fact  that  the  recommendations  contained  in  this  Report 
permit  the  contracting  out  of  statutory  provisions  in  the  case  of  non-resi- 
dential tenancies,  The  Short  Forms  of  Leases  Act  could  still  be  used  by 
parties  to  commercial  tenancy  agreements  where  such  contracting  out 
takes  place.  The  single  advantage  in  retaining  this  Act  in  such  cases  is  that 
many  of  the  paragraphs  contained  in  Schedule  B  of  the  Act  have  received 
judicial  interpretation  and  their  meaning  is  known. 

RECOMMENDATIONS 

The  Short  Forms  of  Leases  Act 

In  view  of  the  conflict  between  most  of  the  clauses  contained  in 
Schedule  B  of  The  Short  Forms  of  Leases  Act  and  the  provisions  of  Part 
IV  of  The  Landlord  and  Tenant  Act,  and  in  light  of  the  recommendations 
made  in  this  Report  concerning  the  introduction  of  a  standard  form  ten- 
ancy agreement  applicable  to  residential  tenancies.  The  Short  Forms  of 
Leases  Act  should  be  rendered  inapplicable  in  the  case  of  such  tenancies. 
The  Act  should  continue  to  apply  to  non-residential  tenancies,  where  the 
permitting  of  contracting  out  of  statutory  provisions  would  allow  the 
clauses  contained  in  The  Short  Forms  of  Leases  Act  to  operate  if  such 
clauses  are  used  by  the  parties  to  the  tenancy  agreement. 


'See  Chapter  XXXII,  infra. 


CHAPTER  XXIV 


REFERRAL  OF  PROCEEDINGS  TO  THE 
COUNTY  OR  DISTRICT  COURT  AND 
REMOVAL  OF  PROCEEDINGS  TO 
THE  SUPREME  COURT 


At  present,  a  landlord  or  a  tenant  may  seek  relief  under  certain  pro- 
visions of  The  Landlord  and  Tenant  Act  by  invoking  the  intervention  of  a 
county  or  district  court  judge  upon  a  summary  application  to  that  judge. 
In  addition,  the  Commission  has  made  recommendations  in  this  Report 
which,  if  implemented,  would  have  the  effect  of  expanding  the  circum- 
stances in  which  the  parties  could  seek  such  relief  from  a  judge  of  the 
county  or  district  court.  In  all  cases  under  consideration,  certain  inherent 
limitations  exist  with  respect  to  the  powers  of  the  judge,  for  the  applica- 
tion is  made  and  jurisdiction  is  given  to  the  judge  sitting  as  persona  desig- 
nata,^  rather  than  to  the  court.  Consequently,  it  would  appear  that  it  is 
only  that  designated  judge,  in  his  capacity  as  an  individual  and  not  as  a 
representative  of  the  county  or  district  court  to  which  he  is  attached,  who 
may  hear  the  application,-  unless  before  the  hearing  that  judge  dies,  be- 
comes ill,  or  for  some  other  reason  is  unable  to  attend. '^  Moreover,  in  the 


lA  brief  history  of  persona  desiguata  jurisdiction  may  be  found  in  the  judgment 
of  Middieton,  J.A.,  in  Re  Hynes  and  Swartz,  [1937]  O.R.  924  (C.A.). 

-In  Re  Hynes  and  Swartz,  footnote  1,  supra,  at  932,  Middieton,  J. A.  stated  the 
general  principle  with  respect  to  the  jurisdiction  of  a  judge  sitting  as  persona 
designata: 

Where  jurisdiction  is  conferred  upon  a  group  of  persons  answering  to 
a  specific  description,  and  it  is  plain  that  any  one  of  the  named  group  may 
act,  the  first  qualified  person  assuming  to  act  under  the  Statute  acquires 
sole  and  exclusive  jurisdiction  and  no  other  qualified  person  may  assume 
to  act. 

See,  however,  footnote  3,  infra,  and  Ontario  Law  Reform  Commission, 
Report  on  Administration  of  Ontario  Courts,  Part  I  (1973).  At  page  181  the 
Commission  said: 

We  are  of  the  view  that  persona  designata  matters  should  be  able  to 
be  dealt  with  by  any  County  Court  judge,  rather  than  being  tied  to  the 
particular  judge  before  whom  the  matter  originally  came,  or  a  judge  in  a 
particular  county. 

The  Commission  therefore  recommends  that  extended  jurisdiction  to 
hear  and  deal  with  persona  designata  matters  should  be  conferred  on 
County  Court  judges  under  TJie  County  Judges  Act  in  the  same  way  in 
which  that  Act  now  confers  extended  jurisdiction  on  the  judge  to  hear 
and  deal  with  court  matters. 

3See  s.  8  of  The  County  Judges  Act,  R.S.O.  1970,  c.  95: 

Where  a  judge  who  has  appointed  a  time  and  place  for  the  hearing  of 
an  application,  proceeding  or  matter  becomes  ill  or  dies,  or  for  any  other 
reason  is  unable  to  attend  at  the  time  and  place  appointed,  the  application, 
proceeding  or  matter  may  be  heard  by  another  judge  of  the  same  county 
or  district  court  or  by  a  judge  who  may  for  the  time  being  be  acting  as  a 
judge  of  such  court. 

In  Gazley  v.  Campbell  and  Campbell,  [1946]  O.W.N.  630,  3  D.L.R.  649 
(C.A.),  the  landlord  applied  for  an  appointment  for  a  hearing  under  Part  III 
of  the  Act.  The  judge  gave  the  appointment  to  inquire  into  the  matter,  but  was 
not  present  at  the  time  designated.  Another  judge  then  proceeded  to  hear  the 
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absence  of  specific  statutory  direction,  there  is  at  present  no  jurisdiction 
in  a  judge  sitting  as  persona  designata  to  hear  and  adjudicate  upon  certain 
matters  raised  by  the  parties^  or  to  have  the  proceedings  removed  to  an- 
other forum  for  a  trial  of  an  issue.  On  the  other  hand,  the  conferring  of 
initial  jurisdiction  on  a  judge,  rather  than  on  a  court,  with  its  more  formal 
procedures  and  rules,  has  tended  to  promote  the  establishment  of  an  in- 
expensive, expeditious  and  informal  procedure  by  which  the  matters  in 
dispute  are  resolved,  and  has  thereby  given  fuller  meaning  to  the  concept 
of  a  "summary"  hearing  which  traditionally  has  been  an  integral  part  of 
The  Landlord  and  Tenant  Act. 

The  Commission  reaffirms  its  commitment  to  the  type  of  informal 
summary  procedure  which  now  is,  and  which  under  our  recommendations 
would  be,  possible  where  applications  are  made  to  a  judge,  sitting  as 
persona  designata,  rather  than  to  a  court.  The  majority  of  disputes  arising 
between  landlords  and  tenants  have  been  in  the  past,  and  will  continue  to 
be  in  the  future,  determined  best  in  such  a  manner.  Moreover,  as  we 
indicate  in  Chapter  XXV  and  in  other  chapters  of  this  Report,  the  sum- 
mary application  to  a  judge  for  a  declaration  that  the  tenancy  is  termin- 
ated or  for  certain  other  relief  embodied  at  present  in  Part  IV  of  the  Act 
is  equally  appropriate  in  the  context  of  non-residential  tenancies,  especially 
where  small  commercial  tenancies  are  concerned.  The  basic  conflicts  and 
disputes  which  arise  between  many  non-residential  landlords  and  tenants 
often  do  not  differ  very  much  from  the  conflicts  and  disputes  between 
landlords  and  tenants  of  residential  premises. 

Given  the  desirability  of  a  summary  method  of  adjudication  for  the 
great  bulk  of  landlord  and  tenant  matters,  we  believe  that  no  change 
should  be  made  in  the  present  initial  jurisdiction  of  a  county  or  district 
court  judge,  sitting  as  persona  designata,  to  hear  summary  applications  for 
relief  under  the  Act.  Moreover,  it  is  because  a  summary  procedure  for 
termination  or  for  certain  other  relief  is  equally  suitable  for  both  residen- 
tial and  non-residential  tenancies  that  we  make  recommendations  in  this 
Report  extending  the  circumstances  in  which  relief  may  be  granted  upon 
summary  application  to  a  judge  as  persona  designata.  In  Chapter  XXV, 


application.  At  [1946]  O.W.N.  632,  3  D.L.R.  652,  Hogg,  J. A.,  said:  "Even 
although  it  is  assumed  that  this  amendment  [s.  8,  supra]  would  allow  some 
other  judge  to  hear  a  matter  for  which  an  appointment  is  returnable  before  a 
judge  who  is  a  persona  desii^nata  nevertheless,  the  circumstances  present  on 
the  Tuesday  morning  in  question  do  not  fulfil  the  requirements  of  the  amending 
section".  In  Marengeur  et  al.  v.  Browse,  [1947]  O.R.  164,  2  D.L.R.  478  (C.A.), 
it  was  held  that  the  above  section  of  The  County  Judges  Act  was  applicable 
and  did  in  fact  govern  a  judge  of  a  county  court  acting  as  persona  designata. 
Finally,  in  Re  Board  of  Regents  of  Victoria  University  and  Riley,  [1968]  2  O.R. 
655  (C.A.),  the  same  decision  was  reached,  again  with  reference  to  Part  III 
proceedings,  and  the  principle  enunciated  in  the  Gazley  and  Marengeur  cases 
was  reaffirmed. 

^Where,  for  example,  the  landlord  seeks  a  writ  of  possession  based  on  the 
tenant's  breach  of  a  covenant,  it  might  not  be  open  to  a  judge,  sitting  as  persona 
designata,  to  dispose  of  the  tenant's  contention  that  the  covenant  is  unenforce- 
able; depending  on  the  basis  on  which  this  contention  is  made,  separate  pro- 
ceedings might  have  to  be  commenced  in  respect  of  this  ancillary  matter.  The 
judge  could,  of  course,  entertain  the  tenant's  defence  that  he  did  not  in  fact 
commit  a  breach.  (Concerning  ancillary  matters,  see  Chapter  XXV,  infra, 
where  the  Commission  recommends  that  the  judge  on  a  summary  application 
should  be  empowered  to  hear  any  matter  raised  by  the  tenant  in  his  dispute  to 
the  landlord's  claim.) 
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for  example,  we  recommend  that  provisions  similar  to  those  contained  in 
section  106,  an^.ended  in  accordance  with  the  recommendations  made  in 
that  chapter,  should  be  enacted  and  made  applicable  to  non-residential 
tenancies.  It  is  in  this  case,  and  in  various  other  cases  considered  through- 
out this  Report,  that  the  similarities  between  residentfal  and  non-residen- 
tial tenancies  invite  similarities  in  the  method  of  dispute  resolution. 

However,  there  will  be  circumstances  in  which  the  landlord's  claim, 
or  the  tenant's  dispute  in  respect  of  the  claim,  is  such  that  by  its  import- 
ance or  complexity,  for  example,  it  cannot  be  determined  properly  or 
conveniently  at  the  summary  hearing.  DiHicult  matters  of  fact  or  of  law 
may  arise  the  resolution  of  which  ought  not  to  be  attempted  by  means  of 
the  informal  procedures  established  for  the  purposes  of  a  summary 
adjudication.  These  highly  contentious  issues  are  best  decided  not  in  the 
speedy  and  informal  manner  suitable  to  the  settlement  of  most  issues,  but 
only  at  a  full  trial,  where  the  whole  panoply  of  pleadings,  discoveries,  wit- 
nesses and  the  like  is  available  for  each  party.  This  conclusion  is  not  meant 
to  denigrate  the  importance  or  efficacy  of  a  summary  hearing;  but  in- 
formality and  speed  are  not  absolute  goals  to  be  pursued  in  all  cases  with- 
out appropriate  limits  or  safeguards. 

The  Commission  is  of  the  opinion  that  a  means  must  be  found  by 
which  flexibility  may  be  introduced  into  the  present  system  of  judicial  dis- 
pute settlement.  We  believe  that  the  summary  jurisdiction  granted  to  a 
judge,  sitting  as  persona  designata,  is  no  longer  adequate  to  provide  for 
the  resolution  of  important  and  difficult  matters  which  traditionally  have 
been  decided  at  a  full  trial.  On  the  other  hand,  we  reject  the  suggestion 
that  all  applications  which  are  at  present  entertained  by  such  a  judge 
should  henceforth  go  directly  to  the  county  or  district  court;  as  we  have 
already  indicated,  the  majority  of  matters  arising  between  landlords  and 
tenants  can  and  should  be  resolved  summarily,  without  undue  delay,  ex- 
pense, or  formality. 

The  Commission  recommends,  therefore,  that  where  in  a  summary 
hearing  an  issue  arises  which  because  of  its  importance  or  complexity  or 
for  any  other  reason,  such  as  because  of  the  absence  of  pleadings,  discov- 
eries, oral  evidence  and  the  like,  cannot  be  determined  properly  or  con- 
veniently at  the  summary  hearing  by  a  county  or  district  court  judge  sitting 
as  persona  designata,  the  judge  should  be  given  the  power  to  refer  the 
entire  claim  and  dispute  to  the  county  or  district  court  for  a  full  trial.  As 
an  alternative  to  the  above  course  of  action,  where  such  an  issue  arises  in 
the  course  of  the  summary  proceedings,  both  the  landlord  and  the  tenant 
should  be  entitled  to  have  the  proceedings  removed  to  the  Supreme  Court 
of  Ontario.  Inasmuch  as  a  county  or  district  court  judge  cannot  without 
express  statutory  authorization  and  by  his  own  motion  have  the  proceed- 
ings so  removed,  and,  in  addition,  to  avoid  the  possibility  that  such  removal 
would  be  requested  solely  as  a  device  to  obstruct  or  delay  the  final  deter- 
mination of  the  outstanding  issues  between  the  parties,  it  is  recommended 
further  that  leave  to  remove  must  first  be  granted  by  the  Supreme  Court 
upon  application  to  that  Court. 

Regardless  of  which  alternative  is  chosen  by  either  the  judge  or  the 
parties,  it  is  recommended  that,  upon  referral  or  removal,  the  claim  and 
dispute  should  be  tried  as  if  the  proceedings  had  been  commenced  origi- 
nally by  a  writ  of  summons  as  an  action  in  the  county  or  district  court  or 


166 

in  the  Supreme  Court,  as  the  case  may  be.  The  procedures  and  rules  to 
be  adopted  at  the  full  trial  should  therefore  be  those  ordinarily  associated 
with  the  court  to  which  the  claim  and  dispute  have  been  referred  or 
removed. 


RECOMMENDATIONS 

Referral  of  Proceedings  to  the  County  or  District  Court 
and  Removal  of  Proceedings  to  the  Supreme  Court 

( 1 )  A  county  or  district  court  judge,  sitting  as  persona  designata,  should 
continue  to  have  initial  jurisdiction  under  The  Landlord  and  Tenant 
Act  to  hear  summary  applications  for  relief  by  either  the  landlord  or 
the  tenant. 

(2)  Where  in  a  summary  hearing  an  issue  arises  which  because  of  its  im- 
portance or  complexity  or  for  any  other  reason,  such  as  because  of 
the  absence  of  pleadings,  discoveries,  oral  evidence  and  the  like,  can- 
not be  determined  properly  or  conveniently  at  the  summary  hearing 
by  a  county  or  district  court  judge  sitting  as  persona  designata,  the 
judge  should  be  given  the  power  to  refer  the  entire  claim  and  dispute 
to  the  county  or  district  court  for  a  full  trial. 

(3)  As  an  alternative  to  the  above  course  of  action,  where  such  an  issue 
arises  in  the  course  of  the  summary  proceedings,  both  the  landlord 
and  the  tenant  should  be  entitled  to  have  the  proceedings  removed  to 
the  Supreme  Court  of  Ontario,  with  leave  of  that  Court. 

(4)  Regardless  of  which  alternative  is  chosen  by  either  the  judge  or  the 
parties,  it  is  recommended  that,  upon  referral  or  removal,  the  claim 
and  dispute  should  be  tried  as  if  the  proceedings  had  been  com- 
menced originally  by  a  writ  of  summons  as  an  action  in  the  county 
or  district  court  or  in  the  Supreme  Court,  as  the  case  may  be;  the 
procedures  and  rules  to  be  adopted  at  the  full  trial  should  therefore 
be  those  ordinarily  associated  with  the  court  to  which  the  claim  and 
dispute  have  been  referred  or  removed. 


CHAPTER  XXV 


TERMINATION  OF  TENANCIES 


1. 


Introduction 

In  its  Interim  Report  on  Landlord  and  Tenant  Law  Applicable  to 
Residential  Tenancies  (1968),  the  Commission  recommended  that  "new 
rules  should  be  enacted  to  govern  the  form  of  notices  to  quit,  the  time  for 
giving  such  notices,  the  method  of  calculating  time  when  notice  has  been 
given,  [and]  the  cases  where  overholding  tenancies  will  arise.  .  .  .  "^  In 
1968-69  The  Landlord  and  Tenant  Act  was  amended  to  require  a  resi- 
dential landlord  to  apply  for  a  writ  of  possession  where  he  sought  to 
regain  possession  of  the  premises,  except  in  those  cases  where  they  had 
been  vacated  or  abandoned  by  the  tenant.-  In  addition,  a  penalty  was 
provided  for  the  unilateral  changing  of  the  locking  system  by  either  the 
tenant  or  the  landlord.^ 

In  1972,  the  Commission  published  its  Report  on  Review  of  Part  IV, 
The  Landlord  and  Tenant  Act,  in  which  recomendations  were  made  to 
effect  a  streamlining  of  the  section  106  procedure  for  obtaining  an  order 
declaring  the  tenancy  agreement  to  be  terminated  and  for  obtaining  a  writ 
of  possession."^  In  response  to  this  Report,  the  Legislature  amended  Part  IV 
of  the  Act.'*  However,  while  the  1972  amendments  effectively  precluded 
recourse  to  Part  IIP  or  to  a  specially  endorsed  writ  of  summons  to  obtain 
a  writ  of  possession,  they  failed  to  provide  for  the  right  of  a  residential 
tenant  to  apply  for  an  order  declaring  the  tenancy  agreement  to  be  termin- 
ated. Section  106,  as  originally  enacted,  had  permitted  the  latter  applica- 
tion to  be  made  either  by  the  landlord  or  by  the  tenant. 

2.       The  Recovery  of  Possession  of  Non-Residential  Premises 

In  its  present  review  of  The  Landlord  and  Tenant  Act,  the  Commis- 
sion has  considered  the  desirability  of  making  provisions  similar  to  those 
now  contained  in  section  106  applicable  to  non-residential  tenancies,  while 
at  the  same  time  making  provision  for  the  resolution  of  disputes  by  a  more 
elaborate  procedure  in  those  cases  where  the  summary  method  is  not 
appropriate.'  Many  non-residential  tenancies,  particularly  those  involving 


ip.  56. 

-S.O.  1968-69,  c.  58,  s.  3,  adding,  inter  alia,  s.  106  (now  s.  107)  to  the  Act.  In 
Re  Sam  Richman  Investments  (London)  Ltd.  and  Riedel  et  al.  (1975),  6  O.R. 
(2d)  335,  52  D.L.R.  (3d)  655  (H.C.J. ),  it  was  held  that  the  summary  pro- 
cedure under  Part  IV  was  not  available  where  the  tenant  had  gone  out  of 
possession. 

3S.O.  1968-69,  c.  58,  s.  3,  adding,  inter  alia,  s.  94  (now  s.  95)  to  the  Act. 

4Pp.  8-14. 

^'S.O.  1972,  c.  123. 

^>Prior  to  the  1972  amendments,  the  landlord  had  the  option  of  proceeding 
either  under  Part  III  or  Part  IV. 

"See  Chapter  XXIV,  supra.  It  is  there  recommended  that,  where  in  a  summary 
hearing  (under  s.  106,  for  example)  an  issue  arises  which  because  of  its  im- 
portance or  complexity  or  for  any  other  reason  cannot  be  determined  properly 
or  conveniently  at  the  summary  hearing  by  a  county  or  district  court  judge 
sitting  as  persona  desif^nata,  it  should  be  possible  to  have  the  proceedings 
either  referred  to  the  county  or  district  court,  or  removed  to  the  Supreme 
Court,  for  a  full  trial. 
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very  small  commercial  operations,  have  characteristics  similar  to  those  of 
residential  tenancies.  Yet  it  is  only  in  certain  circumstances,  where  an 
application  may  be  made  under  Part  III  of  the  Act,  that  a  summary  pro- 
cedure for  the  recovery  of  non-residential  premises  is  possible. 

We  have  concluded  that  self-help  measures  to  recover  possession  of 
such  premises  ought  to  be  prohibited,  just  as  they  have  already  been 
prohibited  as  a  means  of  recovering  possession  of  residential  premises. 
Resort  to  unsupervised  methods  of  enforcing  a  right  of  re-entry  represents 
one  of  the  remaining  remedies  where  the  non-residential  landlord  may 
"take  the  law  into  his  own  hands''.^  Direct  supervision  by  the  courts, 
whether  by  means  of  a  summary  hearing  or  a  more  elaborate  procedure, 
represents  a  salutary  change  in  the  case  of  recovery  of  possession,  because 
unsupervised  procedures  often  lead  to  violence  or  to  the  resort  to  other 
illegal  means  for  the  purpose  of  gaining  re-entry.  At  the  same  time,  how- 
ever, if  resort  to  the  courts  is  to  be  made  mandatory,  it  is  important  that 
the"  judicial  process  operate  as  expeditiously  as  possible.  Where  court  pro- 
cedures are  unduly  protracted,  a  tenant  is  given  an  unjustified  period  of 
possession  to  the  detriment  of  a  landlord  who  may  be  rightfully  entitled  to 
it.  Therefore  it  is  also  important  that  delays  in  the  enforcement  by  sheriffs 
of  writs  of  possession  be  kept  to  a  minimum. 

The  Commission  is  of  the  opinion,  and  accordingly  we  recommend, 
that  provisions  similar  to  those  contained  in  section  106,  amended  in 
accordance  with  the  recommendations  made  in  this  chapter,  should  be 
enacted  and  made  applicable  to  non-residential  tenancies.^  Resort  to  the 
procedure  established  under  section  106  should  be  mandatory  if  a  land- 
lord wishes  to  regain  possession  of  the  premises,  unless  the  premises  have 
been  vacated  or  abandoned  by  the  tenant  or  unless  the  landlord  proceeds 
by  way  of  action  commenced  by  a  specially  endorsed  writ  of  summons  for 
the  recovery  of  possession. ^^  The  exception  with  regard  to  the  use  of  a 
specially  endorsed  writ  is  in  accordance  with  the  view,  as  expressed  to  us, 
of  both  landlords  and  tenants  of  non-residential  premises,  that  this  pro- 
cedure should  not  be  foreclosed  to  a  non-residential  landlord.  Under  the 
specially  endorsed  writ  procedure  a  tenant  may  assert  his  rights  as  well  as 
apply  for  relief  against  forfeiture. ^^  However,  we  do  recommend  that  the 
tenant  should  also  be  entitled  to  apply  for  relief  where  in  the  action  the 


^As  a  prelude  to  the  recovery  of  possession,  some  landlords  withdraw  essential 
services  that  they  are  obliged  to  provide  under  the  tenancy  agreement,  or 
unilaterally  alter  the  locking  system  on  the  door  or  doors  giving  entry  to  the 
rented  premises.  In  Chapter  XVI,  supra,  we  have  recommended  that  the 
provisions  of  s.  107(3),  prohibiting  the  withdrawal  of  essential  services  during 
the  residential  tenant's  occupancy  and  until  a  writ  of  possession  is  executed, 
should  be  made  applicable  to  non-residential  tenancies. 

^For  the  recommendations  concerning  s.  106,  see  Section  3,  ''The  Application 
for  Termination  and  Other  Relief:  Proposals  for  Reform'',  infra.  Again,  it 
should  be  noted  that  in  certain  cases  the  summary  proceedings  may  be  referred 
to  the  county  or  district  court,  or  removed  to  the  Supreme  Court,  for  a  full 
trial.  See  footnote  7,  supra. 

i**RuIe  33(1  )(j)  of  the  Ontario  Rules  of  Practice  permits  a  writ  of  summons  to 
be  specially  endorsed  "in  an  action  for  recovery  of  land".  It  has  been  held 
that  Part  IV  of  the  Act  supersedes  this  Rule  as  to  the  recovery  of  residential 
premises:  Breglia  Investments  Ltd.  v.  Rock  et  al.,  [1972]  1  O.R.  728,  24  D.L.R. 
(3d)  145  (Co.  Ct.). 

^iSee  s.  20.  For  the  recommendations  concerning  s.  20,  see  Section  4,  ''Relief 
Against  Forfeiture  and  Termination'",  infra. 
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landlord  is  seeking  termination  and  the  recovery  of  possession  based  solely 
upon  the  application  of  the  principle  of  interdependence  of  covenants, 
rather  than  upon  a  contractual  right  of  re-entry  and  forfeiture.^-  Where 
the  tenant  applies  for  such  relief,  any  order  of  the  judge  should  be  made 
in  accordance  with  the  provisions  of  section  20,  as  amended  in  conformity 
with  the  recommendations  in  this  Chapter. 

We  recommend  further  that  provisions  similar  to  those  contained  in 
section  95  of  The  Landlord  and  Tenant  Act,  prohibiting  the  non-consen- 
sual alteration  of  locks  during  the  occupancy  of  the  premises  by  the 
tenant,  should  be  enacted  and  made  applicable  to  non-residential  tenancies. 

At  the  present  time,  a  landlord  of  non-residential  premises  may  in 
certain  circumstances  apply  under  Part  III  of  The  Landlord  and  Tenant 
Act  for  a  writ  of  possession  where  a  tenant  refuses  to  go  out  of  possession. 
As  in  the  case  of  proceedings  under  section  106  applicable  to  residential 
tenancies,  the  tenancy  agreement  or  the  tenant's  right  of  occupation  must 
already  have  been  terminated,  either  by  notice  or  "by  any  other  act  where- 
by a  tenancy  or  right  of  occupancy  may  be  determined  or  put  an  end 
to.  .  .  ."^^  Unlike  the  landlord  who  is  proceeding  under  section  106,  how- 
ever, the  landlord  who  is  proceeding  under  Part  III  cannot  combine  with  his 
application  for  a  writ  of  possession  a  claim  for  arrears  of  rent  or  for  comp- 
ensation for  use  and  occupation  of  the  premises  up  to  the  date  of  obtaining 
possession,  but  must  commence  a  separate  action  for  the  amount  due.  In 
view  of  our  recommendation  that  provisions  similar  to  those  contained  in 
an  amended  section  106  of  The  Landlord  and  Tenant  Act  should  be  enacted 
applicable  to  non-residential  tenancies,  it  is  clear  that  Part  III  would  no 
longer  serve  a  purpose  in  the  context  of  non-residential  tenancies.  We  rec- 
ommend, therefore,  that  Part  III  be  repealed.  As  we  stated  in  the  Report 
on  Review  of  Part  IV,  where  we  recommended  that  "Part  III  proceedings 
should  be  made  non-applicable  to  residential  tenancies", ^^  it  is  not  possible 
under  Part  III  proceedings  for  the  judge  to  adjudicate  upon  all  the  issues 
outstanding  between  the  parties.  Such  adjudication  is  necessary  if  our 
earlier  recommendation  as  to  the  interdependence  of  covenants  is  to  have 
full  force  and  effect,  and  if  a  multiplicity  of  court  proceedings  arising  out 
of  the  same  landlord  and  tenant  relationship  is  to  be  avoided.^''* 


^^Upon  a  tenant's  breach  of  a  fundamental  covenant,  a  landlord  may  seek  to 
terminate  the  tenancy  agreement  and  to  obtain  a  writ  of  possession  by  the 
invocation  of  s.  89  (interdependence  of  covenants)  and  the  commencement  of 
an  action.  S.  89  contemplates  a  termination  which  does  not  involve  a  "for- 
feiture" or  "re-entry",  properly  so  called.  Accordingly,  the  Commission  has 
recommended  that  relief  should  be  possible  either  where  the  landlord  has 
forfeited  the  term  or  where  he  is  seeking  a  writ  of  possession  based  on  the 
tenant's  breach  of  a  fundamental  covenant.  (It  should  be  noted  that  the  Com- 
mission has  also  recommended  that  similar  provisions  to  those  contained  in 
section  89,  amended  in  accordance  with  the  recommendations  in  Chapter  XIX, 
should  be  enacted  applicable  to  non-residential  tenancies.) 

I'^S.  76(1). 

i^P.  12. 

i-''*Concerning  the  interdependence  of  covenants,  see  Interim  Report,  pp.  56-58. 
As  a  result  of  the  recommendations  contained  therein,  legislation  was  enacted 
to  give  effect  to  the  concept  of  interdependence  (S.O.  1968-69,  c.  58,  s.  3).  S.  88 
(now  s.  89)  reads  as  follows: 

Subject  to  this  Part,  the  common  law  rules  respecting  the  effect  of 
the  breach  of  a  material  covenant  by  one  party  to  a  contract  on  the 
obligation  to  perform  by  the  other  party  apply  to  tenancy  agreements. 
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3.      The  Application  for  Termination  and  Other  Relief: 
Proposals  for  Reform 

While  the  Commission  rc-alfirms  the  necessity  of  a  summary  pro- 
cedure tor  the  recovery  of  possession  of  rented  premises,  both  residential 
and  non-residential,  it  has  concluded  that  the  present  section  106  is  de- 
ficient in  several  important  respects. 

(a)   Rii^ht  of  the  Landlord  to  Apply  for  Termination  and  for  Addi- 
tional Relief 

(i)  Right  to  Apply  for  Arrears  of  Rent  or  for  Compensation  or 
for  Other  Relief  Alone,  Without  Applying  for  Termination 

At  present,  section  106(1)  permits  a  landlord  to  apply  by  summary 
application  to  a  county  or  district  court  judge  "for  an  order  for  the  pay- 
ment of  arrears  of  rent  and  compensation  under  section  105  and  for  an 
order  declaring  the  tenancy  terminated,  or  any  of  them".  Consequently,  a 
landlord  need  not  necessarily  apply  for  termination  in  order  to  invoke  the 
summary  procedure. 

The  Commission  recommends  that  the  summary  procedure  of  section 
106  ought  to  be  available  solely  where  the  landlord  includes  in  his  applica- 
tion a  claim  for  an  order  declaring  that  the  tenancy  agreement  has  been 
terminated,  as  well  as  a  claim  for  an  order  directing  that  a  writ  of  posses- 
sion should  issue.  If  the  applicant  does  not  seek  termination  and  possession, 
but  seeks  only  arrears  of  rent  or  compensation  for  use  and  occupation 
under  section  105  (or  damages  for  breach  of  covenant  or  an  injunction, 
under  the  new  regime  proposed  below),  or  any  combination  thereof,  he 
should  be  required  to  bring  an  ordinary  action  in  the  appropriate  court. 
We  believe  that  it  is  only  where  the  more  drastic  and  far-reaching  remedy 
of  termination  is  sought  that  there  is  a  real  need  for  a  more  expeditious 
disposition  of  the  matter.  Moreover,  the  Commission  is  mindful  of  the  al- 
ready heavy  burden  placed  on  county  court  judges  hearing  summary  appli- 
cations. To  increase  this  burden,  where  the  justification  is  at  best  uncertain, 
would  serve  only  to  hamstring  the  effectiveness  of  all  summary  proceedings. 

While  we  have  been  prompted  to  recommend  a  limit  on  the  types  of 
situations  in  which  a  summary  remedy  ought  to  be  available,  at  the  same 
time  we  have  also  considered  the  necessity  of  avoiding  an  unjustifiable 
multiplicity  of  court  proceedings  arising  out  of  the  same  landlord  and 
tenant  relationship.  We  do  not  wish  to  force  a  landlord  to  commence 
separate  proceedings,  one  for  the  termination  of  the  tenancy  agreement, 
and  another  for  arrears  of  rent,  compensation,  damages,  and  injunctive  re- 
lief. Therefore,  the  Commission  recommends  that  where  a  landlord  seeks 
both  a  declaration  that  the  tenancy  agreement  has  been  terminated  and  an 
order  for  a  writ  of  possession,  he  should  be  permitted  to  include  in  his 
application  a  claim  for  arrears  of  rent,  compensation  for  use  and  occupa- 
tion, damages  for  breach  of  covenant  or  injunctive  relief.  If  the  present 
section  106  were  to  be  made  applicable  to  non-residential  tenancies,  this 


While  the  necessity  of  avoiding  an  unjustifiable  multiph'city  of  judicial  pro- 
ceedings cannot  be  denied,  the  Commission  is  of  the  view  that  in  certain  circum- 
stances an  informal  summary  hearing  is  not  an  appropriate  or  convenient  forum 
in  which  to  determine  the  matters  in  dispute.  For  our  recommendations  con- 
cerning the  disposition  of  these  matters,  see  Chapter  XXIV,  supra,  and  ^he 
material  in  this  chapter  concerning  the  power  of  a  judge  to  stay  proceedings. 
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procedure  would  be  available  to  him  with  respect  to  a  claim  for  arrears  and 
compensation,  but  not  with  respect  to  a  claim  for  damages  and  injunctive 
relief. 

To  avoid  any  possible  incompatibility  between  the  recommendations 
concerning  section  106(1)  and  other  provisions  of  the  Act,  one  further 
amendment  is  necessary.  Since  it  is  arguable  that,  even  with  the  above 
changes  in  section  106(1),  section  105(4)^''  would  permit  a  claim  for 
arrears  of  rent  or  compensation  to  be  brought  on  summary  application, 
without  being  joined  with  an  application  for  a  termination  order,  we  rec- 
ommend that  section  105(4)  be  amended  so  as  to  preclude  an  interpreta- 
tion inconsistent  with  the  proposed  amendments  to  section  106(1). 

(ii)   Jurisdiction  of  Judge  to  Hear  Tenant's  Dispute  to  Landlord's 
Claim 

At  present,  where  a  landlord  applies  for  possession  under  section  106, 
the  tenant  may  by  subsection  3  dispute  the  claim  "by  appearing  on  the 
return  of  the  motion"  or  by  filing  "a  statement  in  writing  setting  out  briefly 
the  grounds  upon  which  he  disputes  the  landlord's  claim."  Both  the  land- 
lord's claim  and  the  tenant's  dispute  under  section  106  are  heard  by  a 
county  or  district  court  judge  sitting  as  persona  designata,  rather  than  by  a 
judge  sitting  as  a  member  and  as  a  representative  of  the  court  to  which  he 
is  attached.  The  choice  of  a  judge,  rather  than  a  court,  is  significant,  for 
there  would  appear  to  be  substantial  limitations  on  the  jurisdiction  of  a 
judge  to  entertain  certain  matters  raised  on  defence  by  the  tenant.  For 
example,  if  the  landlord  were  to  seek  termination  and  a  writ  of  possession 
on  the  ground  that  the  tenant  breached  a  restrictive  user  covenant,  it  would 
be  open  to  the  tenant,  if  our  recommendations  in  Chapter  XVIII  were  im- 
plemented, to  dispute  the  claim  by  alleging  that  the  covenant  is  legally  un- 
enforceable on  one  or  more  of  the  grounds  proposed  in  that  chapter.  A 
judge,  sitting  as  persona  designata,  would  of  course  be  empowered  to  hear 
the  tenant's  contention  that  the  covenant  was  not  in  fact  breached;  but  it 
appears  that  he  would  not  have  jurisdiction  to  adjudicate  upon  the  ancillary 
issue  concerning  the  very  validity  or  enforceability  of  the  covenant  itself. 

Examples  such  as  the  one  given  in  the  preceding  paragraph  illustrate 
that  in  certain  circumstances  (where,  for  example,  the  application  is  heard 
by  a  judge  sitting  as  persona  designata)  judicial  dispute  settlement  may  be 
attained  only  by  taking  a  rather  circuitous  route  through  more  than  one 
court.  In  the  above  illustration,  the  judge  would  be  forced  to  stay  the  sec- 
t'on  106  proceedings,  thereby  allowing  the  tenant  to  commence  the  ap- 
propriate separate  application  to  have  the  restrictive  user  covenant  declared 
unenforceable.  Subsequent  to,  and  on  the  basis  of,  the  adjudication  on  this 
ancillary  matter,  the  judge  at  the  summary  hearing  would  once  again  be 
seized  of  the  main  issue  and  would  then  be  in  a  position  to  render  a  de- 
cision on  the  landlord's  claim  for  possession. 

In  previous  paragraphs  we  have  emphasized  the  necessity  of  avoiding 
an  unjustifiable  multiplicity  of  court  proceedings  between  the  landlord  and 


^''Section  105(4)  provides  that  a  "landlord's  claim  for  arrears  of  rent  or  com- 
pensation for  use  and  occupation  by  a  tenant  after  the  expiration  or  termination 
of  the  tenancy  may  be  enforced  by  action  or  on  summary  application  as 
provided  in  section  106." 
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the  tenant.  The  distinction  between  the  jurisdiction  of  a  court  and  the  juris- 
diction of  a  judge — a  distinction  for  which  there  may  be  no  obvious  ration- 
ale— often  impels  the  parties  to  commence  simultaneous  proceedings  con- 
cerning which  much  valuable  time  and  money  is  needlessly  expended.  We 
are  therefore  of  the  view  that  the  jurisdiction  of  a  judge,  sitting  as  persona 
designata,  ought  not  to  be  circumscribed  in  the  manner  considered  above. 
Accordingly  we  recommend  that,  upon  an  application  by  the  landlord  under 
section  106,  the  judge  hearing  the  summary  application  should  be  empow- 
ered to  entertain  any  matter  raised  by  the  tenant  in  his  dispute  to  the  land- 
lord's claim.  It  should  be  noted,  however,  that  in  connection  with  the 
jurisdiction  to  be  granted  to  the  judge,  certain  other  recommendations  of 
this  Commission  ought  to  be  read  in  conjunction  with  the  one  proposed  in 
this  paragraph.  In  Chapter  XXIV,  the  Commission  recommended,  inter  alia, 
that  where  important  or  complex  matters  arise  in  the  summary  hearing,  the 
judge  should  be  empowered  to  refer  the  entire  claim  and  dispute  to  the  county 
or  district  court  for  a  full  trial,  and  that  either  party  should  be  entitled  to  have 
the  summary  proceedings  removed  to  the  Supreme  Court,  with  leave  of  that 
Court.  Moreover,  in  this  chapter  it  is  recommended  that  the  judge  be  em- 
powered to  stay  the  summary  proceedings  under  section  106  in  order  that 
there  first  be  a  final  determination  of  related  matters  which  have  been 
raised  in  another  court  in  separate  proceedings  commenced  prior  to  the 
landlord's  summary  application.  Therefore  it  is  envisaged  that  the  judge 
will  have  more  comprehensive  powers  than  he  has  at  present  to  ensure 
that  relatively  simple  matters  are  disposed  of  summarily  and  without  a 
multiplicity  of  court  proceedings,  that  proceedings  raising  important  and 
complex  matters  are  referred  or  removed  to  a  forum  in  which  pleadings, 
discovery,  oral  evidence  and  the  like  are  available  to  both  parties,  and  that 
the  judicial  determination  of  issues  raised  in  simultaneous  proceedings  is 
effected  as  expeditiously  as  possible. 

(iii)  Judgments  and  Orders  in  Favour  of  the  Landlord 

Section  106(9),  which  provides  for  the  orders  and  judgments  the 
court  may  make,  reflects  the  limited  nature  of  the  application  permitted  by 
section  106(1).  Subsection  9  reads  as  follows: 

After  a  hearing,  the  judge  shall  determine  the  landlord's  claim 
and  may  make  an  order  for  a  writ  of  possession,  and  give  judgment 
for  the  arrears  of  rent  and  compensation  under  section  105  found 
due,  or  any  of  them. 

Given  our  recommendations  broadening  the  scope  of  section  106(1),  the 
Commission  is  of  the  view  that  the  present  subsection  9  is  no  longer  suf- 
ficiently comprehensive;  for  example,  it  does  not  empower  the  judge  to 
deal  effectively  with  the  matter  of  damages  for  breach  of  covenant  or  with 
the  matter  of  injunctive  relief. ^"^  We  recommend  therefore  the  repeal  of  the 


I'^'It   has  been  suggested   that   s.    106(10)    may   give   the   judge   power   to   award 
damages  or  injunctive  relief  in  certain  circumstances.  Subsection  10  reads: 

The  judge  may  order  that  the  enforcement  of  the  writ  of  possession 

be  postponed  for  a  period  not  exceeding  one  week  and  such  other  relief 

as  may  be  equitable  in  the  circumstances. 

However,   given   the  context  in  which   the   relevant  words   appear,   it   is   more 

likely  that  an  award  of  damages  or  the  granting  of  an  injunction  is  not  open  to 

the  judge. 
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present  section  106(9)  and  suggest  the  enactment  of  the  following  subsec- 
tion in  its  stead: 

(9)  After  a  hearing  to  determine  the  landlord's  claim  and  the 
tenant's  dispute,  the  judge  may  pronounce  any  or  all  of  the  following 
judgments  and  make  any  or  all  of  the  following  orders: 

(a)  In  favour  of  the  landlord: 

(i)  an  order  declaring  that  the  tenancy  agreement  is  term- 
inated; 

(ii)  an  order  directing  that  a  writ  of  possession  issue; 

(iii)  judgment  for  any  arrears  of  rent,  compensation  for  use 
and  occupation  under  section  105,  and  damages  for 
breach  by  the  tenant  of  an  express  or  implied  covenant 
or  term  of  the  tenancy  agreement;  and 

(iv)  an  order  that  the  tenant  refrain  from  the  continuation 
or  repetition  of  any  act  or  acts  found  to  constitute  a 
breach  of  an  express  or  implied  covenant  or  term  of 
the  tenancy  agreement. 

(iv)   Judgments  and  Orders  in  Favour  of  the  Tenant 

At  present,  section  106  permits  the  court  either  to  accept  the  land- 
lord's claim  (in  whole  or  in  part),  and  make  the  appropriate  order,  or  to 
reject  it;  the  court  is  not  empowered  to  entertain  what  is  in  effect  a 
"counterclaim"  by  the  tenant  for  damages  or  injunctive  relief.  As  a  result, 
the  court  cannot  in  one  proceeding  determine  all  matters  outstanding  be- 
tween the  parties  arising  out  of  their  relation  as  landlord  and  tenant,  and 
accordingly  cannot  give  full  effect  to  the  concept  of  interdependence  of 
covenants.  While  we  recognize  that  certain  matters  raised  by  the  parties 
cannot  properly  be  determined  in  a  proceeding  commenced  by  a  summary 
application  under  section  106,^^  we  recommend  that  the  judge  be  given 
more  comprehensive  powers,  and  therefore  that  the  following  clause  be 
added  to  the  proposed  section  106(9): 

(b)  In  favour  of  the  tenant: 

(i)  an  order  declaring  the   tenancy  agreement  to  be  in 
force; 

(ii)  judgment  for  damages  for  breach  by  the  landlord  of 
an  express  or  implied  covenant  or  term  of  the  tenancy 
agreement,  which  can  be  set  off  against  any  amount 
found  due  to  the  landlord  under  subclause  ///  of  clause 
a  of  subsection  9  of  this  section; 

(iii)  judgment  for  any  surplus  by  which  the  amount  found 
due  to  the  tenant  exceeds  the  amount  found  due  to  the 
landlord; 

(iv)  an  order  that  the  landlord  refrain  from  the  continua- 
tion or  repetition  of  any  act  or  acts  found  to  constitute 


^'^See  the  recommendations   in   "(vii)    Power  to  Order  Section   106  Proceedings 
Stayed'',  infra. 
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a  breach  of  an  express  or  implied  covenant  or  term 
of  the  tenancy  agreement;  and 

(v)  an  order  forever  staying  the  proceedings  under  this 
section,  or  an  order  reUeving  the  tenant  from  forfeiture 
or  from  termination  of  the  tenancy  agreement  upon  a 
breach  of  a  covenant  or  term,  and  any  such  order  shall 
be  made  in  accordance  with  the  provisions  of  section 

If  the  proposed  section  106(9)  (b)(v)  is  implemented,  there  will  be  no 
difference  in  the  matters  to  be  considered  in  granting  relief  to  a  tenant 
where  the  landlord  seeks  possession  by  the  institution  of  an  action  com- 
menced by  writ  of  summons,  and  where  he  seeks  possession  under  section 
106;  in  either  case,  all  the  provisions  of  section  20,  as  amended,  will  apply. 

(v)    Tenant's  Rights  Where  Application  is  for  Termination  Alone 

It  is  possible  that  in  certain  circumstances  a  tenant  would  not  be  able 
to  avail  himself  of  the  provisions  recommended  above.  There  is  a  sugges- 
tion that  where  a  landlord's  claim  is  for  termination  alone,  a  tenant  would 
not  be  entitled  to  raise  as  a  defence  a  claim  for  damages  for  breach  of  a 
covenant  by  the  landlord.  It  is  arguable  that  section  89,  providing  for  the 
interdependence  of  covenants,  alters  this  state  of  affairs,  but  for  greater 
clarity,  and  again  to  promote  the  settlement  of  all  issues  arising  between 
the  parties,  the  Commission  recommends  that  a  further  subsection  along 
the  following  lines  be  added  to  section  106: 

(11)  In  any  application  by  a  landlord  under  subsection  1  of 
this  section  for  an  order  declaring  the  tenancy  agreement  to  be  term- 
inated, without  any  claim  being  made  for  rent,  compensation  or  dam- 
ages, the  judge  shall  consider  the  extent  to  which  such  claim  for  rent, 
compensation  or  damages,  if  made,  would  be  reduced  or  would  be 
exceeded  by  the  amount  of  any  claim  made  in  the  tenant's  dispute,  for 
the  purpose  of  disallowing  the  landlord's  claim  for  termination  or  for 
determining  the  payment  to  be  made  by  the  tenant  as  a  condition  of 
being  granted  reHef  under  subclause  v  of  clause  b  of  subsection  9  of 
this  section,  or  for  determining  the  amount  of  the  judgment  for  dam- 
ages to  be  made  in  favour  of  the  tenant. 

(vi)   Power  to  Order  Section  106  Proceedings  Stayed 

Cases  may  arise  where,  prior  to  the  landlord's  summary  application 
under  section  106,  either  the  landlord  or  the  tenant  has  commenced  other 
proceedings  for  the  determination  of  an  initially  distinct  issue  which  comes 
to  form  an  integral  part  of  the  subsequent  section  106  application.  The 
tenancy  agreement  may  contain,  for  example,  a  restrictive  user  covenant  the 
terms  of  which  have  become  obsolete,  or  where  the  enforcement  would  be 
harsh,  unconscionable  or  vexatious,  having  regard  to  all  the  circumstances. 


i^For  a  discussion  concerning  relief  "from  termination  of  the  tenancy  agreement 
upon  a  breach  of  a  covenant  or  term",  see  footnote  12,  supra;  for  the  recom- 
mendations concerning  relief  to  be  granted  to  a  tenant  under  section  20,  see 
Section  4,  ^"Relief  Against  Forfeiture  and  Termination'',  infra.  It  should  also  be 
noted  that  the  Commission  recommends  the  amendment  of  s.  20(7)  (a)  so 
that  a  court  would  have  the  power  to  relieve  against  forfeiture  where  a  tenant 
assigns  or  sublets  without  leave.  See  Chapter  XXVII,  "Contracting  Out",  infra. 
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If  the  covenant  were  a  fundamental  one,  and  if  the  tenant  were  to  breach 
it,  the  landlord  might  on  this  basis  elect  to  terminate  the  tenancy  agreement 
and  apply  under  section  106  for  a  writ  of  possession. 

In  another  chapter-**  we  recommend  that  the  tenant  should  be  given 
the  right  to  apply  to  have  certain  restrictive  user  covenants  declared  unen- 
forceable. Should  the  tenant  so  proceed,  his  claim  that  the  covenant  ought 
to  be  declared  unenforceable  would  take  on  a  new  significance  if,  subse- 
quent to  the  tenant's  application,  the  landlord  should  apply  for  possession 
under  section  106  on  the  ground  that  the  tenant  has  breached  this  cov- 
enant. The  tenant's  prior  claim  would  now  become  inextricably  bound  up 
with  the  landlord's  subsequent  application:  the  tenant's  claim  in  the  first 
proceedings  would  become  his  "dispute"  in  the  section  106  proceedings. 
Inasmuch  as  an  initial  determination  of  the  enforceability  of  the  restrictive 
user  covenant  would  be  essential  to  a  final  decision  in  the  summary  applica- 
tion, a  means  must  be  found  to  have  all  outstanding  matters  settled  as 
expeditiously  as  possible. 

We  recommend,  therefore,  that  where,  prior  to  the  landlord's  summary 
application  under  section  106,  either  party  has  already  commenced  other 
proceedings  concerning  a  matter  which  is  not  before  the  judge  in  the  sum- 
mary proceedings,  but  which  must  be  disposed  of  in  the  earlier,  separate 
proceedings  before  the  judge  would  be  able  to  reach  a  decision  at  the  sum- 
mary hearing,  the  judge  should  be  empowered  to  order  that  the  summary 
proceedings  be  stayed  until  the  matter  initially  raised  by  the  landlord  or 
the  tenant  is  determined  finally. 

(b)   Right  of  a  Tenant  to  Apply  for  Termination  and  for  Additional 
Relief 

(i)    Tenant's  Right  to  Apply  by  Way  of  Summary  Application 

The  Commission  is  of  the  opinion  that  a  tenant  of  residential  or  non- 
residential premises  ought  to  be  granted  rights  similar  to  those  accorded  to 
a  landlord  under  section  106.  It  is  therefore  recommended  that  a  new  sec- 
tion, analogous  to  section  106,  should  be  enacted  in  The  Landlord  and 
Tenant  Act  to  permit  a  tenant  under  subsection  1  to  apply  by  originating 
notice  of  motion  returnable  before  a  judge  of  the  county  or  district  court 
of  the  county  or  district  in  which  the  rented  premises  are  situated  for  an 
order  declaring  the  tenancy  terminated. 

To  preclude  the  unnecessary  proliferation  of  court  proceedings,  the 
Commission  recommends  that  the  tenant  should  be  entitled  under  subsec- 
tion 1  to  add  to  the  above  claim  for  termination  a  claim  for  damages  for 
breach  of  covenant  or  for  injunctive  relief  or  for  both.  However,  for  the 
same  reasons  that  were  advanced  for  rejecting  the  right  of  a  landlord  to 
invoke  the  summary  procedure  in  a  claim  for  rent  arrears,  compensation, 
damages  or  injunctive  relief  alone,  we  recommend  that  a  tenant  should  be 
permitted  to  use  the  summary  procedure  method  only  when  at  least  one  of 
his  claims  is  for  the  termination  of  the  tenancy  agreement;-'^  where  the 
tenant  does  not  seek  such  relief,  he  should  be  required  to  proceed  by  way 
of  ordinary  action. 


2'^Chapter  XVTIT,  "Power  to  Relieve  Landlords  and  Tenants  from  the  Operation 
of  Restrictive  Covenants  or  Terms  in  the  Tenancy  Agreement",  .supra. 

2iThat  is  to  say,  when  the  tenant's  claim  is  for  termination,  and  also  for  damages 
or  injunctive  relief,  or  both. 
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(ii)   Jurisdiction  of  Judge  to  Hear  Landlord's  Dispute  to  Ten- 
ant's Claim 

In  considering  both  the  nature  of  the  tenant's  dispute  to  the  landlord's 
claim  under  section  106,  and  the  judge's  jurisdiction  in  respect  of  that  dis- 
pute, the  Commission  stated  that  in  certain  circumstances  the  judge,  acting 
as  persona  designata,  would  not  have  the  jurisdiction  to  hear  and  dispose 
of  all  matters  raised  by  the  tenant  on  defence.  We  were  of  the  view  that  the 
county  or  district  court  judge  should  be  granted  more  comprehensive 
powers  to  adjudicate  on  all  matters  advanced  by  the  tenant  in  disputing  the 
landlord's  claim.  For  the  reasons  enunciated  earlier,  we  recommend  here 
that,  upon  the  tenant's  summary  application  for  a  declaration  terminating 
the  tenancy,  and  for  any  additional  relief,  the  judge  hearing  the  summary 
application  should  be  empowered  to  entertain  any  matter  raised  by  the 
landlord  in  his  dispute  to  the  tenant's  claim.  Again,  it  should  be  noted  that 
this  recommendation  is  to  be  read  in  conjunction  with  the  Commission's 
recommendations  concerning  the  referral  of  proceedings  to  the  county  or 
district  court  and  the  removal  of  proceedings  to  the  Supreme  Court  (Chap- 
ter XXIV),  and  concerning  the  jurisdiction  of  the  judge  to  stay  the  sum- 
mary proceedings  in  order  that  there  first  be  a  final  determination  of  related 
matters  which  have  been  raised  in  another  court  in  separate  proceedings 
commenced  prior  to  the  tenant's  summary  application. 

(iii)   Judgments  and  Orders  in  Favour  of  the  Tenant 

The  judge  hearing  the  application  of  the  tenant  should  have  wide 
powers  to  deal  with  those  matters  in  dispute  between  the  parties,  although 
it  is  recognized  that  certain  matters  raised  by  the  parties  may  not  properly 
be  determined  in  a  summary  proceeding  under  section  106.--  In  connection 
with  the  disposition  of  the  tenant's  claim,  the  Commission  recommends 
that  a  subsection  along  the  following  lines-'^  be  added  to  the  proposed  legis- 
lation: 

(9)  After  a  hearing  to  determine  the  tenant's  claim  and  the  land- 
lord's dispute,  the  judge  may  pronounce  any  or  all  of  the  following 
judgments  and  make  any  or  all  of  the  following  orders: 

(a)   In  favour  of  the  tenant: 

(i)  an  order  declaring  that  the  tenancy  agreement  is  term- 
inated; 

(ii)  judgment  for  damages  for  breach  by  the  landlord  of  an 
express  or  implied  covenant  or  term  of  the  tenancy 
agreement;  and 

(iii)  an  order  that  the  landlord  refrain  from  the  continuation 
or  repetition  of  any  act  or  acts  found  to  constitute  a 
breach  of  an  express  or  implied  covenant  or  term  of 
the  tenancy  agreement. 


22See  the  recommendations  in  "(vii)  Power  to  Order  Summary  Proceedings 
Stayed",  infra. 

2'"^This  draft  legislation,  to  be  subsection  9  of  the  proposed  new  section  dealing 
with  the  tenant's  application  for  termination,  corresponds  to  the  present  s.  106 
(9).  The  recommendations  with  respect  to  the  remaining  subsections  of  this  new 
section,  corresponding  to  the  other  subsections  of  s.  106  (except  s.  106(1)  and 
(4)),  appear  in  "(vii)  Additional  Legislative  Changes'',  infra. 
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(iv)  Judgments  and  Orders  in  Favour  of  the  Landlord 

For  the  same  reasons  as  were  indicated  to  apply  in  the  case  of  a  judg- 
ment or  order  in  favour  of  a  tenant  upon  a  landlord's  application  under 
section  106,  the  Commission  recommends  that  a  clause  along  the  following 
lines  be  added  to  the  subsection  proposed  above: 

(b)   In  favour  of  the  landlord: 

(i)  an  order  declaring  the  tenancy  agreement  to  be  in 
force; 

(ii)  judgment  for  any  arrears  of  rent,  compensation  for  use 
and  occupation  under  section  105  and  damages  for 
breach  by  the  tenant  of  an  express  or  implied  covenant 
or  term  of  the  tenancy  agreement,  which  can  be  set  off 
against  any  amount  found  due  to  the  tenant  under  sub- 
clause //  of  clause  a  of  subsection  9  of  this  section; 

(iii)  an  order  that  the  tenant  refrain  from  the  continuation 
or  repetition  of  any  act  or  acts  found  to  constitute  a 
breach  of  an  express  or  implied  covenant  or  term  of 
the  tenancy  agreement; 

(iv)  judgment  for  any  surplus  by  which  the  amount  found 
due  to  the  landlord  exceeds  the  amount  found  due  to 
the  tenant;  and 

(v)  an  order  relieving  the  landlord  from  having  the  tenancy 
agreement  declared  terminated,  in  which  case  the  judge 
shall  consider  the  same  matters,  mutatis  mutandis,  as 
are  required  to  be  considered  by  a  judge  in  subsections 
1  and  8  of  section  20  in  granting  relief  to  a  tenant. 


(v)   Landlord's  Rights  Where  Tenant's  Application  is  for  Term- 
ination Alone 

It  is  the  view  of  the  Commission  that  a  tenant's  claim  for  termination 
should  not  preclude  the  successful  assertion  by  the  landlord  of  his  own 
claim.  It  is  arguable  that  if  the  tenant's  claim  is  exclusively  for  termination, 
a  landlord  would  not  be  able  to  make  a  claim  for  damages,  for  example. 
It  is  therefore  recommended  that,  in  the  proposed  section  giving  a  tenant 
the  right  to  apply  for  termination,  a  subsection  should  be  enacted  along 
the  following  lines: 

(10)  In  any  application  made  by  a  tenant  under  subsection  1 
of  this  section  for  an  order  declaring  the  tenancy  agreement  term- 
inated, without  any  claim  for  damages,  the  judge  shall  consider  the 
extent  to  which  such  claim  for  damages,  if  made,  would  be  reduced 
or  would  be  exceeded  by  the  amount  of  any  claim  made  in  the  land- 
lord's dispute,  for  the  purpose  of  disallowing  the  tenant's  claim  for 
termination  or  for  determining  the  payment  to  be  made  by  the  landlord 
as  a  condition  of  being  granted  relief  under  subclause  v  of  clause  b 
of  subsection  9  of  this  section,  or  for  determining  the  amount  of  the 
judgment  to  be  made  in  favour  of  the  landlord. 
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(vi)   Power  to  Order  Summary  Proceedings  Stayed 

For  the  same  reasons  which  prompted  the  Commission  to  recognize 
the  necessity  for  a  stay  of  proceedings  in  certain  circumstances  where  a 
landlord  has  appHed  for  a  writ  of  possession  under  section  106,  the  Com- 
mission makes  a  similar  proposal  in  the  context  of  a  tenant's  summary  ap- 
plication for  termination.  Accordingly,  we  recommend  that  where,  prior 
to  the  summary  application  by  the  tenant,  either  party  has  already  com- 
menced other  proceedings  concerning  a  matter  which  is  not  before  the 
judge  in  the  summary  proceedings,  but  which  must  be  disposed  of  in  the 
earlier  separate  proceedings  before  the  judge  would  be  able  to  reach  a 
decision  at  the  summary  hearing,  the  judge  should  be  empowered  to  order 
that  the  summary  proceedings  be  stayed  until  the  matter  initially  raised  by 
the  landlord  or  the  tenant  is  determined  finally. 

(vii)   Additional  Legislative  Changes 

Under  the  proposals  set  forth  above,  the  Commission  envisages  that 
the  landlord  and  the  tenant  will  have  parallel  rights  and  remedies  which 
may  be  claimed  by  way  of  summary  application.  Therefore  we  recommend 
that  provisions  should  be  enacted,  in  the  section  dealing  with  the  tenant's 
application,  which  correspond,  mutatis  mutandis,  with  section  106(2),^^ 
(3),2^  (5),-^M6),^M7),^^«  and  (8).^^ 

In  addition,  the  Commission  recommends  that  legislation  should  be 
enacted  to  provide  for  the  situation  where,  in  summary  proceedings  com- 
menced by  the  tenant,  the  judge  makes  an  order  terminating  the  tenancy 
agreement.  The  relevant  subsection  might  take  the  following  form: 

(11)  Where  an  order  declaring  the  tenancy  agreement  to  be 
terminated  is  made  under  this  section,  section  lOS*^^  applies  in  respect 
of  the  occupation  by  the  tenant  after  the  date  of  the  termination  and 
the  order  shall  be  deemed  to  be  sufficient  authority  for  the  issuance 
of  a  writ  of  possession  at  the  request  of  the  landlord. 

4.      Relief  Against  Forfeiture  and  Termination 

Section  20(1)  now  provides  that  "where  a  lessor  is  proceeding  by 
action  or  otherwise  to  enforce  a  right  of  re-entry  or  forfeiture,  whether  for 
non-payment  of  rent  or  for  other  cause,  the  lessee  may,  in  the  lessor's 
action  .  .  .  apply  to  the  court  for  relief".  In  addition,  "if  there  is  no  such 
action  pending,"  the  tenant  may  apply  "to  a  judge  of  the  Supreme  Court" 
for  relief.  The  Commission  is  of  the  view  that  a  judge  should  be  empow- 
ered to  entertain  applications  for  relief  where,  for  example,  the  tenant  has 


24Service  and  contents  of  the  notice  of  motion  commencing  proceedings. 

25The  manner  in  which  a  claim  is  disputed. 

26Default  judgment. 

27Setting  aside  a  default  judgment. 

28Extension  of  time  for  bringing  a  motion  to  set  aside  a  default  judgment. 

2^The  hearing. 

30S.  105  provides  for  compensation  for  the  use  and  occupation  of  premises  after 
the  tenancy  has  been  terminated.  It  is  deals  with  the  consequences  of  an  ac- 
ceptance of  arrears  of  rent  or  compensation  by  the  landlord  where  termination 
has  been  effected. 
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abandoned  or  vacated  the  premises"'^  and  the  landlord  is  re-entering  or 
has  already  re-entered  with  the  intention  of  forfeiting  the  term  or  termin- 
ating the  tenancy  agreement  because  of  a  breach  of  a  fundamental  covenant 
by  the  tenant.  We  recommend,  therefore,  that  section  20(1)  be  amended 
to  permit  a  tenant  to  apply  not  only  for  relief  against  forfeiture,  but  also 
for  relief  from  having  the  tenancy  agreement  terminated  by  the  landlord 
because  of  the  tenant's  breach  of  a  condition  or  a  fundamental  term  of  the 
agreement.'^-  It  is  also  recommended  that,  where  no  action  or  proceeding 
by  the  landlord  to  enforce  his  rights  of  re-entry,  forfeiture  or  repossession 
is  pending,  it  should  be  made  clear  that  the  entitlement  of  a  tenant  to 
apply  independently  for  relief  under  section  20(1 )  ought  not  to  be  limited 
to  the  situation  in  which  the  landlord  "is  proceeding"  to  enforce  such 
rights;  a  tenant  should  also  be  entitled  to  apply  for  relief  where  the  re- 
entry, forfeiture  or  repossession  by  the  landlord  has  already  taken  place 
and  is  in  all  respects  complete.  The  case  law  concerning  the  entitlement 
of  a  tenant  to  apply  independently  for  relief  after  regaining  of  possession 
by  the  landlord  was  unclear  until  Laskin,  J. A.,  (as  he  then  was),  in  Re 
Rexdale  Investments  Ltd.  and  Gibson,^^  held  that  a  tenant  did  have  such 
a  right.  It  is  recommended  that  section  20(1)  should  be  amended  so  that 
its  language  is  consistent  with  the  decision  in  the  Rexdale  Investments  Ltd. 
case. 

Finally,  the  Commission  recomends  that  where  the  tenant  applies  in- 
dependently for  relief  under  section  20(1),  and  not  in  a  proceeding  com- 
menced by  the  landlord,  the  tenant  should  be  given  an  option  as  to  the 
forum  in  which  the  proceedings  for  relief  are  to  be  heard.  Such  relief 
should  be  available  to  the  tenant  upon  summary  application  either  to  a 
judge  of  the  Supreme  Court  or  to  a  judge  of  the  county  or  district  court  of 
the  county  or  district  in  which  the  premises  are  situated,  rather  than  solely 
to  a  judge  of  the  Supreme  Court,  as  is  now  provided  in  section  20(1). 


5.      Protection  of  Sub-Tenant  of  Residential  Premises 
on  Forfeiture  of  Superior  Tenancy  Agreement 

Prior  to  the  enactment  of  Part  IV,  it  was  clear  that  sub-tenants  of 
residential  premises  enjoyed  certain  statutory  rights  of  protection  where 
the  superior  tenancy  agreement  was  being  forfeited.  The  following  two 
sections  provide  that  in  certain  circumstances  the  sub-tenant  may  obtain 


^^The  Commission  has  recommended  that  in  all  other  cases  a  non-residential 
landlord  must  either  apply  by  summary  application  or  commence  an  action  if 
he  seeks  to  regain  possession  of  the  premises.  For  residential  tenancies  see  s. 
107(1).  In  these  cases  we  have  specifically  recommended  that  a  tenant  be 
permitted  to  apply  for  relief.  Consequently,  the  amendment  to  section  20(1), 
insofar  as  it  relates  to  an  application  for  relief  in  proceedings  commenced  by 
the  landlord,  is  proposed  only  for  clarification  and  to  remove  any  possible 
inconsistency  between  section  20(1)  and  our  other  recommendations.  However, 
the  recommendation  in  this  part  of  the  chapter  applies  equally  to  the  situation 
where  the  landlord  re-enters  without  a  writ  of  possession,  that  is  to  say,  where 
the  tenant  has  abandoned  or  vacated  the  premises  and  no  action  or  application 
on  the  part  of  the  landlord  is  necessary. 

32See  footnote  12,  supra. 

3'^[1967]  1  O.R.  251,  60  D.L.R.  (2d)  193  (C.A.).  Laskin,  J. A.,  was  of  the  view 
that  to  make  the  right  of  the  tenant  under  section  20(1)  effective  and  meaning- 
ful, the  words  "is  proceeding"  ought  to  be  "more  properly  read  in  the  sense 
of  'has  proceeded'  "  (at  [1967]  1  O.R.  259,  60  D.L.R.  (2d)  201). 
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"relief"  and  may  be  made  a  party  to  an  action  by  the  landlord  to  enforce 
a  right  or  re-entry  or  forfeiture: 

21.  Where  a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  a  right  of  re-entry  or  forfeiture  under  any  covenant,  proviso 
or  stipulation  in  a  lease,  the  court,  on  application  by  any  person 
claiming  as  under-lessee  any  estate  or  interest  in  the  property  com- 
prised in  the  lease  or  any  part  thereof,  either  in  the  lessor's  action,  if 
any,  or  in  any  action  or  summary  application  to  a  judge  of  the 
Supreme  Court  brought  by  such  person  for  that  purpose,  may  make 
an  order  vesting  for  the  whole  term  of  the  lease  or  any  less  term  the 
property  comprised  in  the  lease,  or  any  part  thereof,  in  any  person 
entitled  as  under-lessee  to  any  estate  or  interest  in  such  property  upon 
such  conditions  as  to  execution  of  any  deed  or  other  document,  pay- 
ment of  rents,  costs,  expenses,  damages,  compensation,  giving 
security  or  otherwise  as  the  court  in  the  circumstances  of  each  case 
thinks  fit;  but  in  no  case  is  any  such  under-lessee  entitled  to  require 
a  lease  to  be  granted  to  him  for  any  longer  term  than  he  had  under 
his  original  sub-lease. 

22.  Where  a  lessor  is  proceeding  by  action  to  enforce  a  right  of 
re-entry  or  forfeiture  under  a  covenant,  proviso  or  stipulation  in  a 
lease,  every  person  claiming  any  right,  title  or  interest  in  the  demised 
premises  under  the  lease,  if  it  is  known  to  the  lessor  that  he  claims 
such  right  or  interest  or  if  the  instrument  under  which  he  claims  is 
registered  in  the  proper  registry  or  land  titles  office,  shall  be  made  a 
party  to  the  action. 

Because  the  term  "action"  has  been  defined  in  section  19(1)  (a)  to 
include  "any  proceedings  under  Part  III",  without  mention  of  Part  IV,  it 
has  been  suggested  that  these  sections  do  not  now  apply  to  proceedings 
under  Part  IV.'^^  In  view  of  the  fact  that  we  have  recommended  earlier  in 
this  chapter  that  a  tenant  should  be  able  to  obtain  relief  from  forfeiture  or 
from  termination  of  the  tenancy  agreement  upon  a  breach  of  a  condition 
or  a  fundamental  term  of  the  agreement,  it  is  desirable,  and  we  recom- 
mend accordingly,  that  sections  21  and  22  be  made  applicable  where  the 
landlord  is  proceeding  under  the  amended  section  106.  Again,  we  wish  to 
emphasize  that  enforcement  of  a  right  of  re-entry  or  of  forfeiture  is  not  the 
only  situation  in  which  a  sub-tenant  ought  to  be  accorded  the  rights  pro- 
vided in  these  sections;  it  is  recommended,  therefore,  that  the  sections 
should  be  amended  so  that  the  sub-tenant  would  be  able  to  invoke  them 
where  the  landlord  is  applying  for  a  writ  of  possession  after  having 
elected  to  terminate  the  tenancy  agreement  upon  the  tenant's  breach  of  a 
condition  or  a  fundamental  term.^^ 

The  Commission  recommends  further  that,  where  no  action  or  pro- 
ceeding by  the  landlord  to  enforce  his  rights  of  re-entry,  forfeiture  or 
repossession  is  pending,  it  should  be  made  clear  that  the  entitlement  of  a 
sub-tenant  to  apply  independently  to  the  court  for  relief  under  section  21 
ought  not  to  be  limited  to  the  situation  in  which  the  landlord  "is  proceed- 
ing" to  enforce  such  rights;  a  sub-tenant  should  also  be  entitled  to  apply 


^^Re   Meridian    Property    Management   and   Lanteigne,    [1973]    1    O.R.    541,    31 
D.L.R.  (3d)  563  (H.CJ.). 

3^See  s.  89  and  Chapter  XIX,  supra.  See  also  footnote  12,  supra. 
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for  relief  where  the  re-entry,  forfeiture  or  repossession  by  the  landlord  has 
already  taken  place  and  is  in  all  respects  complete.-'"  Finally,  the  Commis- 
sion recommends  that  the  sub-tenant  should  be  entitled  to  apply  by  way  of 
summary  application  either  to  a  judge  of  the  Supreme  Court  or  to  a  judge 
of  the  county  or  district  court  of  the  county  or  district  in  which  the  premises 
are  situated,  rather  than  solely  to  a  judge  of  the  Supreme  Court  as  is  now 
provided  in  section  21. 

6.      Rides  Governing  the  Nature  of  the  Periodic  Tenancy 
Created  Upon  the  Expiry  of  the  Original  Tenancy 

As  a  general  rule,  a  periodic  tenancy,  whether  from  year  to  year,  from 
month  to  month,  or  from  week  to  week,  arises  by  implication  of  law  where 
the  tenant  remains  in  possession  beyond  the  expiry  of  the  original  term  and 
where  rent  is  paid  and  accepted.  Seldom  is  a  year  to  year  periodic  tenancy 
created  consensually,  by  express  agreement. 

Where  the  periodic  tenancy  arises  by  implication  of  law,  the  particular 
form  it  takes  is  related  to  the  duration  of  the  original  term  and  (to  a  lesser 
extent,  it  would  appear,  in  the  more  recent  case  law  than  in  the  earlier  case 
law)  to  the  manner  in  which  rent  has  been  reserved,  whether  yearly, 
monthly  or  weekly,  for  example.  Consequently,  it  has  been  held  that  if  the 
original  term  were  for  a  year  or  more,  the  presumption  at  common  law  is 
that  a  periodic  tenancy  from  year  to  year  would  be  created.  If  the  original 
tenancy  were  for  a  term  of  less  than  a  year,  a  periodic  tenancy  from  quarter 
to  quarter,  month  to  month,  or  week  to  week,  would  be  presumed,  the 
actual  period  depending  for  the  most  part  on  the  length  of  the  original  term 
certain. ^^ 

The  above  presumptions  as  to  the  nature  of  the  periodic  tenancy 
created  upon  an  overholding  may  be  rebutted  by  facts  indicating  a  contrary 
intention.  In  some  cases  the  courts  have  held  that  the  manner  in  which  rent 
was  originally  reserved  was  evidence  of  such  a  contrary  intention.  In  other 
cases,  the  courts  have  declared  that  the  basis  of  any  presumption  rests  on 
the  manner  in  which  rent  was  paid  and  accepted,  rather  than  on  the  length 
of  the  term.*^^  For  example,  it  has  been  held  that  the  payment  of  rent  on  a 
monthly  or  weekly  basis^^  affords  a  presumption  of  a  monthly  or  weekly 
tenancy.^^  Finally,  some  authorities  have  asserted  that  where  there  has 


36See  the  discussion  in  Section  4,  "■Relief  Against  Forfeiture  and  Termination", 
supra. 

3"See  the  brief  discussion  in  Grutnbacher  v.  Booster  Nut  Ltd.,  [1948]  O.R.  945, 
[1949]  1  D.L.R.  157  (C.A.).  See  also  Re  Sons  of  England  Benefit  Society  and 
Ezrin,  [1962]  O.W.N.  42  (Co.  Ct.). 

38See  Alder  v.  Blackman,  [1953]  1  Q.B.  146  (C.A.)  (1  year  term,  weekly  rent, 
weekly  on  overholding);  Ladies  Hosiery  &  Underwear  Ltd.  v.  Parker,  [1930] 
1  Ch.  304  (3  year  term,  weekly  rent,  weekly  on  overholding).  Concerning 
"annual"  rent  paid  by  instalments,  see  Canada  Perfect  Garment  Co.  Ltd.  v. 
Madorsky,  [1948]  O.R.  881  (C.A.)  (3  year  term,  annual  rent  in  monthly 
instalments,  yearly  on  overholding). 

3»See  Hufjell  v.  Armitstead  (1835),  7  C.  &  P.  56.  See  also  the  Alder  and  Parker 
cases,  ibid. 

4""A  holding  over  by  a  tenant  with  the  consent  of  the  landlord  after  the 
expiration  of  a  term  prima  facie  gives  rise  to  a  tenancy  at  will.  The  subsequent 
payment  of  rent  with  reference  to  a  week  or  month  affords  evidence  of  the 
creation  of  a  new  weekly  or  monthly  tenancy,  just  as  the  payment  of  rent  with 
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been  a  "term  certain"  a  yearly  tenancy  is  created  on  an  overholding.^^ 

The  Commission  has  concluded  that  the  various  rules  and  presumptions 
governing  the  creation  of  periodic  tenancies  are  more  often  than  not  con- 
fusing and  contradictory,  and  therefore  much  in  need  of  statutory  clarifica- 
tion. The  Commission  is  of  the  view  that  the  length  of  the  original  term 
offers  more  guidance  as  to  the  expectations  of  the  parties  upon  an  over- 
holding  than  does  the  manner  in  which  rent  was  reserved.  We  recommend 
therefore  that,  where  there  are  no  facts  or  circumstances  present  to  indicate 
a  contrary  intention  by  the  parties,  the  nature  of  a  periodic  residential  or 
non-res'dcntial  tenancy,  arising  upon  an  ovcrholding  by  a  tenant  after  the 
expiry  of  the  original  term  certain,  should  be  determined  by  the  duration 
of  the  original  term  agreed  on  by  the  parties,  rather  than  the  manner  in 
which  rent  was  reserved.  More  specifically,  the  Commission  recommends 
that  legislation  should  be  enacted  in  The  Landlord  and  Tenant  Act  to  pro- 
vide that  where  a  periodic  tenancy  is  created  by  operation  of  law,  the 
nature  of  the  implied  tenancy,  in  the  absence  of  any  facts  or  circumstances 
indicating  a  contrary  intention,  should  be  as  follows: 

(a)  where  the  original  term  certain  was  for  a  year  or  more,  a  tenancy 
from  year  to  year; 

(b)  where  the  original  term  certain  was  for  less  than  a  year  but  for 
a  month  or  more,  a  tenancy  from  month  to  month;  and 

(c)  where  the  original  term  certain  was  for  less  than  a  month,  a 
tenancy  from  week  to  week. 

The  Commission  believes  that  the  introduction  in  the  Act  of  an  un- 
ambiguous rebuttable  presumption  will  not  only  permit  the  parties  to  ad- 
duce evidence  at  the  hearing  of  their  real  intention,  but  will  also  serve  to 
induce  the  parties  at  the  outset  to  make  explicit  arrangements  for  the 
eventuality  of  an  overholding.^-  Moreover,  if  the  parties  choose  not  to  make 
their  own  bargain,  the  statute  will  at  least  provide  certainty  for  the  parties 
and  their  legal  advisors. 


reference  to  a  year  affords  evidence  of  the  creation  of  a  new  tenancy  from 
year  to  year.  It  is,  however,  a  matter  of  inferring  the  true  intention  of  the 
parties;  rigid  rules  cannot  be  laid  down  .  .  .  Unless  the  circumstances  show  a 
contrary  intention,  the  holding  will  be  upon  the  terms  of  the  old  lease  so  far 
as  they  are  applicable  to  the  new  tenancy."  Woodfall,  The  Law  of  Landlord 
and  Tenant  (27th  ed.,   1968),  at  pp.  111-21^.  Emphasis  added. 

4iThe  last  "presumption"  would  at  first  glance  appear  to  be  identical  to  the 
presumption  that  where  the  original  term  was  for  a  year  or  more,  a  yearly 
periodic  tenancy  would  be  created  on  an  overholding.  However,  in  Re  Lyons 
and  McVeity  (1919),  46  O.L.R.  148,  49  D.L.R.  635  (S.Ct.,  App.Div.), 
Riddell,  J.,  said  that  every  term  certain,  whether  a  year  or  any  part  of  a  year, 
was  technically  a  "term  of  years".  In  this  case  the  original  term  was  14  months, 
with  the  rent  payable  monthly.  Upon  an  overholding  the  court  held  that  a 
yearly  tenancy  was  created.  In  Charles  Ogilvy  Ltd.  v.  Larocque,  [1952]  3  D.L.R. 
241,  [1952]  O.W.N.  281  (C.A.),  there  was  a  9  month  term,  rent  payable 
monthly,  and  the  court,  citing  the  McVeity  case,  held  that  on  overholding  the 
periodic  tenancy  was  from  year  to  year. 

4-It  might  be  noted  that  in  many  residential  and  non-residential  tenancy  agree- 
ments, where  the  term  certain  is  for  a  year  or  more,  there  appears  a  proviso 
that  if  the  tenant  shall  overbold,  "he  shall  not  be  deemed  to  be  a  tenant  from 
year  to  year,  but  shall  be  a  monthly  tenant". 
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7.      Notice  Re  qui  re  nic  fits  for  Termination  of  Tenancies 

Sections  101  to  103  of  The  Landlord  and  Tenant  Act  contain  provi- 
sions which,  in  the  absence  of  any  agreement  to  the  contrary, '•'  govern  the 
length  of  notice  required  for  the  termination  of  the  most  common  types  of 
periodic  residential  tenancies.  The  sections  provide  as  follows: 

101, — (1 )  A  notice  to  terminate  a  weekly  tenancy  shall  be  given  on 
or  before  the  last  day  of  one  week  of  the  tenancy  to  be  efifcctivc  on 
the  last  day  of  the  following  week  of  the  tenancy. 

(2)  For  the  purposes  of  this  section,  "week  of  the  tenancy" 
moans  the  weekly  period  on  which  the  tenancy  is  based  and  not  neces- 
sarily a  calendar  week  and,  unless  otherwise  specifically  agreed  upon, 
the  week  shall  be  deemed  to  begin  on  the  day  upon  which  rent  is 
payable. 

102. — (1)  A  notice  to  terminate  a  monthly  tenancy  shall  be  given 
on  or  before  the  last  day  of  one  month  of  the  tenancy  to  be  effective 
on  the  last  day  of  the  following  month  of  the  tenancy. 

(2)  For  the  purposes  of  this  section,  "month  of  the  tenancy" 
means  the  monthly  period  on  which  the  tenancy  is  based  and  not 
necessarily  a  calendar  month  and,  unless  otherwise  specifically  agreed 
upon,  the  month  shall  be  deemed  to  begin  on  the  day  upon  which 
rent  is  payable. 

103. — (1 )  A  notice  to  terminate  a  year  to  year  tenancy  shall  be  given 
on  or  before  the  sixtieth  day  before  the  last  day  of  any  year  of  the 
tenancy  to  be  effective  on  the  last  day  of  that  year  of  the  tenancy. 

(2)  For  the  purposes  of  this  section,  "year  of  the  tenancy" 
means  the  yearly  period  on  which  the  tenancy  is  based  and  not  neces- 
sarily a  calendar  year,  and  unless  otherwise  agreed  upon,  the  year 
shall  be  deemed  to  begin  on  the  day,  or  the  anniversary  of  the  day, 
on  which  the  tenant  first  became  entitled  to  possession. 

The  manner  in  which  notice  is  to  be  given  is  provided  for  in  sections  98  to 
100  and  in  section  109  of  the  Act. 

Section  103,  governing  the  termination  of  tenancies  from  year  to  year, 
replaced  the  common  law  rule  previously  applicable  (and  still  applicable 
in  the  case  of  non-residential  tenancies)  pursuant  to  which  such  tenancies 
could  only  be  terminated  by  six  months'  notice  to  be  effective  on  the  last 
day  of  the  year  to  year  tenancy.  The  six  months'  notice  period  was  con- 
sidered to  be  too  long,^^  especially  since  in  practice  almost  no  year  to  year 
tenancies  are  created  consensually,  but  generally  arise  by  operation  of  law. 

The  provisions  of  section  103  represent  a  significant  improvement 
over  the  common  law  position  so  far  as  residential  tenancies  are  concerned. 
The  section  has,  however,  been  the  subject  of  some  criticism.  It  has  been 
suggested,^"'  for  example,  that  section  103(1)  would  conform  more  to  the 


'^•'^Section  98(1  )(c)  provides  that  "unless  otherwise  agreed  upon",  the  notice  to 
terminate  a  periodic  tenancy  "shall  be  given  in  sufficient  time  to  give  the  period 
of  notice  required  by  section  101,  102  or  103,  as  the  case  may  be". 

•*'*See  Interim  Report,  at  pp.  55-56. 

^•''•Lamont,  Residential  Tenancies  (2nd  ed.,  1973),  at  p.  58. 
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expectations  of  the  parties  if  it  were  amended  to  permit  a  year  to  year 
tenancy  to  be  terminated  upon  two  months'  notice  given  at  any  time  to 
take  effect  on  the  last  day  of  a  month  of  the  tenancy. 

The  Commission  has  given  much  consideration  to  the  provisions,  not 
only  of  section  103,  but  also  of  sections  101  and  102.  There  is  at  this 
juncture  insufficient  evidence  that  the  provisions  with  respect  to  yearly, 
monthly  or  weekly  periodic  tenancies  are  in  any  manner  inequitable  or 
inappropriate.  We  have  concluded,  and  recommend  therefore,  that  no 
change  be  made  in  the  substantive  notice  provisions  in  sections  101,  102 
and  103. 

There  is,  however,  one  matter  which  in  some  circles  has  given  rise  to 
problems  of  interpretation.  It  has  been  suggested**'  that  the  definition  of 
"year  of  the  tenancy"  in  section  103  is  ambiguous  in  that  the  year  is 
deemed  to  begin  on  the  day,  or  the  anniversary  of  the  day,  "on  which  the 
tenant  first  became  entitled  to  possession".  The  "day"  referred  to  could 
theoretically  be  the  first  day  of  the  original  term,  rather  the  first  day  of 
the  yearly  periodic  tenancy.  Lamont  offers  the  following  illustration  of  the 
potential  problem: 

However,  the  problem  is  how  to  interpret  or  apply  Section 
103(2)  to  an  overholding  of  a  lease  that  is  for  a  year  and  a  number 
of  months.  If  we  take  the  example  of  a  lease  for  eighteen  months  from 
October  1,  1972,  the  lease  will  expire  on  March  31,  1974,  and  yet  the 
anniversary  of  the  day  the  lease  commenced  would  be  October  1, 

1973,  and  the  section  would  not  make  sense  because  the  original  lease 
term  is  still  running.  If  we  take  the  anniversary  date  to  be  October  1, 

1974,  then  what  is  the  status  of  the  overholding  from  March  31,  1974 
to  October  1,  1974?  Possibly  another  interpretation  would  be  to  con- 
sider that  the  first  year  to  year  tenancy  of  the  overholding,  although 
properly  computed  from  October  1,  1973  and  expiring  September  30, 
1974,  is  in  actual  fact  just  with  respect  to  the  period  March  31,  1974 
to  September  30,  1974,  and  by  this  interpretation  the  first  year  to 
year  tenancy  is  only  for  a  period  of  six  months.  This  is  surely  stretch- 
ing the  words  of  the  section  beyond  ordinary  interpretation.^" 

There  would  appear  to  be  little  doubt  that  section  103(2)  is  meant 
to  refer  to  the  date  on  which  the  tenant  first  became  entitled  to  possession 
on  a  periodic  basis.  Accordingly,  the  Commission  recommends  that,  if 
section  103(2)  is  thought  to  be  ambiguous,  it  ought  to  be  clarified  by  add- 
ing to  the  end  of  that  subsection  the  words  "as  a  tenant  from  year  to  year"; 
by  means  of  this  amendment  the  day  or  anniversary  of  the  day  on  which 
the  tenant  first  became  entitled  to  possession  could  refer  only  to  the  day  or 
anniversary  of  the  day  on  which  he  became  entitled  to  possession  as  a 
tenant  from  year  to  year,  and  not  to  the  day  or  anniversary  of  the  day  on 
which  he  first  became  entitled  to  possession  under  the  original  agreement. 

The  Commission  has  also  considered  the  merits  of  amending  and 
codifying  the  law  with  respect  to  notices  given  in  the  non-residential  con- 
text. We  are  of  the  view  that  the  six  months'  notice  period  for  tenancies 
from  year  to  year  is  no  more  appropriate  for  non-residential  premises  than 
it  was  for  residential  premises  prior  to  the  enactment  of  Part  IV.  The  Com- 


46//,/W.,  at  pp.  58-59. 
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mission  believes  that  the  provisions  of  sections  101  to  103  accurately  re- 
flect the  expectations  of  most  landlords  and  tenants.  Section  28,  which 
applies  to  non-residential  tenancies,  and  which  provides  that  "a  week's 
notice  to  quit  and  a  month's  notice  to  quit,  respectively,  ending  with  the 
week  or  the  month,  is  sufficient  to  determine,  respectively,  a  weekly  or 
monthly  tenancy",  is  not  sufficiently  comprehensive  and  lacks  the  clarity 
of  the  notice  provisions  in  Part  IV  of  the  Act.  We  recommend  therefore 
that  section  28  be  repealed  and  that  the  provisions  of  sections  101  to  103 
be  made  applicable  to  non-residential  tenancies. 

The  Commission  also  recommends  that  sections  98  to  100  and  section 
109  should  be  amended  and  clarified,  and  that  the  provisions  of  these  sec- 
tions, and  section  104,  should  be  made  applicable  to  non-residential  ten- 
ancies. Sections  98  to  100  provide  as  follows: 

98. — (1)  A  weekly  or  monthly  or  year  to  year  tenancy  may  be  ter- 
minated by  either  the  landlord  or  the  tenant  upon  notice  to  the  other 
and,  unless  otherwise  agreed  upon,  the  notice, 

(a)  shall  meet  the  requirements  of  section  99; 

(b)  shall  be  given  in  the  manner  prescribed  by  section  100; 
and 

(c)  shall  be  given  in  sufficient  time  to  give  the  period  of 
notice  required  by  sect'on  101,  102  or  103,  as  the 
case  may  be. 

(2)  Any  other  kind  of  tenancy  determinable  on  notice  may, 
unless  otherwise  agreed  upon,  be  terminated  as  provided  by  sections 
99  and  100. 

99. — (1)  A  landlord  or  a  tenant  may  give  notice  to  terminate  either 
orally  or  in  writing,  but  a  notice  by  a  landlord  to  a  tenant  is  not  en- 
forceable under  section  106  unless  it  is  in  writing. 

(2)  A  notice  in  writing, 

(a)  shall  be  signed  by  the  person  giving  the  notice,  or  his 
agent; 

(b)  shall  identify  the  premises  in  respect  of  which  the 
notice  is  given;  and 

(c)  shall  state  the  date  on  which  the  tenancy  is  to  term- 
inate or  that  the  tenancy  is  to  terminate  on  the  last  day 
of  the  period  of  the  tenancy  next  following  the  giving 
of  the  notice. 

(3)  A  notice  may  state  both, 

(a)  the  date  on  which  the  tenancy  is  to  terminate;  and 

(b)  that  the  tenancy  is  to  terminate  on  the  last  day  of  the 
period  of  the  tenancy  next  following  the  giving  of  the 
notice, 

and  if  it  does  state  both  and  the  date  on  which  the  tenancy  is  to 
terminate  is  incorrectly  stated,  the  notice  is  nevertheless  eff"ective  to 
terminate  the  tenancy  on  the  last  day  of  the  period  of  the  tenancy  next 
following  the  giving  of  the  notice. 
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(4)  A  notice  need  not  be  in  any  particular  form,  but  a  notice  by 
a  landlord  to  a  tenant  may  be  in  Form  4  and  a  notice  by  a  tenant  to 
a  landlord  may  be  in  Form  5. 

100.  Notice  to  terminate  shall  be  given  in  the  manner  prescribed  in 
section  109. 

The  Commission  recommends  that  section  98(1)  (a)  be  amended  to 
provide  that  the  notice  of  termination  shall  meet  the  "requirements  of 
subsection  2  of  section  99",  rather  than  the  "requirements  of  section  99". 
At  present,  it  is  arguable  that  the  phrase  "unless  otherwise  agreed  upon" 
in  section  98(1 )  would  permit  a  landlord  and  a  tenant  to  waive  the  written 
notice  requirement  of  section  99(1).  The  Commission  is  of  the  view  that 
the  right  to  contract  out  of  section  99(1)  was  never  contemplated  and 
ought  not  to  be  the  law  in  Ontario.  In  addition,  the  provisions  of  section 
99(3)  and  (4),  not  being  mandatory  in  form,  but  being  only  permissive, 
do  not  lend  themselves  to  the  statutory  duty  imposed  by  section  98(1)  (a). 
Clearly,  where  the  parties  do  not  otherwise  agree,  they  cannot  be  put  under 
a  strict  statutory  obligation  to  follow  the  requirements  of  subsections  which 
are  themselves  non-obligatory. 

It  is  recommended  further  that  section  98(2)  should  be  amended 
to  provide  that  a  tenancy  determinable  on  notice,  other  than  a  weekly, 
monthly  or  yearly  tenancy,  "shall,  unless  otherwise  agreed  upon,  be  term- 
inated as  provided  by  subsection  2  of  section  99  and  by  section  100".  The 
proposal  that  the  requirements  of  section  99(2)  alone  be  applicable  fol- 
lows from  what  the  Commission  has  said  in  the  preceding  paragraph  con- 
cerning the  applicability  of  the  other  subsections  of  section  99.  Our  other 
proposal  turns  on  the  very  purpose  and  relevance  of  section  98(2).  Sec- 
tion 98(2),  as  worded  at  present,  provides  that  where  the  parties  have  not 
otherwise  agreed,  the  tenancy  "may"  be  terminated  as  provided  by  sections 
99  and  100.  On  a  strict  reading  of  the  subsection,  it  would  appear  that  the 
Act  provides  no  more  than  suggestions  as  to  the  form,  content  and  service 
of  the  required  notice;  if  the  tenancy  agreement  were  silent,  the  Act  ap- 
pears to  offer  no  directions  as  to  the  requirements  for  a  valid  notice.  Conse- 
quently, the  parties  must  of  necessity  direct  their  minds  to  the  issue,  and 
must  insert  appropriate  provisions  in  their  agreement;  where  they  fail  to 
do  so,  a  legal  vacuum  might  well  be  created. 

The  Commission  also  recommends  that  section  99(1)  be  made  more 
comprehensive  to  provide  that  where  a  tenant  seeks  an  order  declaring 
the  tenancy  terminated,  by  invoking  the  summary  method  of  adjudication 
recommended  in  this  chapter,  any  notice  to  terminate  that  he  is  required 
to  give  to  the  landlord  should  not  be  enforceable  under  the  recommended 
section  unless  it  is  in  writing;  in  addition,  it  should  not  be  open  to  the 
parties  to  contract  out  of  or  waive  the  obligation  to  give  a  written  notice 
where  the  summary  remedy  is  sought. 

One  of  the  objectives  of  this  proposal  is  to  reinforce  the  parallelism 
between  the  rights  and  duties  of  both  landlords  and  tenants  insofar  as  the 
use  of  the  summary  procedure  is  concerned.  Moreover,  the  Commission 
is  of  the  view  that  where  either  party  seeks  the  assistance  of  the  court  in 
having  the  tenancy  declared  terminated,  the  requirement  of  a  written 
notice  will  tend  to  remove  any  uncertainty  as  to  its  delivery  and  receipt, 
and  therefore,  in  the  event  of  a  dispute,  will  also  serve  to  expedite  the 
summary  hearing. 
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The  consideration  of  one  final  matter  concerning  the  notice  provisions 
is  warranted.  Section  98(1  )(b)  provides  that,  unless  otherwise  agreed 
upon,  the  notice  to  terminate  ''shall  be  given  in  the  manner  prescribed  by 
section  100".  The  latter  section,  which  since  1972*^^  no  longer  provides 
for  substitutional  service,  simply  refers  to  the  provisions  of  section  109 
concerning  service  of  the  notice.  It  is  recommended  that  sections  100  and 
109  be  repealed  and  that  a  new  section  100  be  enacted  in  the  same  terms 
as  the  present  section  109.  As  a  result,  an  unnecessary  section  will  be 
repealed  and  the  various  statutory  provisions  concerning  notices  will  be 
placed  in  the  same  part  of  the  Act. 

8.      Acceptance  of  Arrears  of  Rent  or  Compensation  for  Use 
and  Occupation  after  Notice  to  Terminate 

Section  105(2)  provides  as  follows: 

The  acceptance  by  a  landlord  of  arrears  of  rent  or  compensation 
for  use  and  occupation  of  the  premises  after  notice  of  termination  of 
the  tenancy  has  been  given  does  not  operate  as  a  waiver  of  the  notice 
or  as  a  reinstatement  of  the  tenancy  or  as  the  creation  of  a  new  ten- 
ancy unless  the  parties  so  agree. 

The  burden  of  proof  that  any  of  these  three  conditions  exists  is  on 
the  person  so  claiming;^'*  as  a  result,  the  common  law  rule  has  been  re- 
versed insofar  as  residential  tenancies  are  concerned.  The  acceptance  by 
the  landlord  of  rent  arrears  owing  to  him,  or  the  acceptance  of  money  paid 
and  acknowledged  as  compensation  for  use  and  occupation,  and  not  as 
rent  necessarily  incident  to  the  creation  or  continuation  of  a  tenancy, 
should  not  prejudice  the  landlord  in  respect  of  the  operation  of  the  notice. 
The  Commission  does  not  believe  that  the  ordinary  expectations  of  the 
parties  expressed  in  section  105(2),  are  any  different  in  the  non-residential 
context  than  it  is  in  the  residential.  We  recommend  therefore  that  pro- 
visions similar  to  section  105  should  be  enacted  and  made  applicable  to 
non-residential  tenancies. 

RECOMMENDATIONS 

The  Recovery  of  Possession  of  Non-Residential  Premises 

( 1 )  Provisions  similar  to  those  contained  in  section  106  of  The  Landlord 
and  Tenant  Act,  amended  in  accordance  with  the  recommendations 
made  in  this  chapter,  should  be  enacted  and  made  applicable  to 
non-residential  tenancies.  Resort  to  the  procedure  established  under 
section  106  should  be  mandatory  if  the  landlord  wishes  to  regain 
possession  of  the  premises,  unless  the  premises  have  been  vacated  or 
abandoned  by  the  tenant  or  unless  the  landlord  proceeds  by  way  of 
action  commenced  by  a  specially  endorsed  writ  of  summons  for  a 
writ  of  possession. 

(2)  In  addition  to  the  right  of  a  tenant  to  apply  for  relief  against  for- 
feiture in  an  action  commenced  by  a  specially  endorsed  writ  of  sum- 
mons, the  tenant  should  also  be  entitled  to  apply  for  relief  where  in 


"^^S.O.  1972,  c.   123,  ss.  2  and  6.  Section   109(1  )(b)   now  includes  the  provisions 

formerly  in  section  100(2). 
4!'S.  105(3). 
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the  action  the  landlord  is  seeking  termination  and  the  recovery  of 
possession  based  solely  upon  the  application  of  the  principle  of  inter- 
dependence of  covenants,  rather  than  upon  a  contractual  right  of 
re-entry  or  forfeiture.  Where  the  tenant  applies  tor  such  relief,  any 
order  of  the  judge  should  be  made  in  accordance  with  the  provisions 
of  section  20  as  amended  in  conformity  with  the  recommendations 
in  this  Report. 

(3)  Provisions  similar  to  those  contained  in  section  95  of  the  Act,  pro- 
hibiting the  non-consensual  alteration  of  locks  during  the  occupancy 
of  the  premises  by  the  tenant,  should  be  enacted  and  made  applicable 
to  non-residential  tenancies. 

(4)  Part  III  of  the  Act  should  be  repealed. 

The  Application  for  Termination  and  Other  Relief: 
Proposals  for  Reform 

(1)  The  summary  procedure  of  section  106  ought  to  be  available  solely 
where  the  landlord  includes  in  his  application  a  claim  for  an  order 
declaring  that  the  tenancy  agreement  has  been  terminated,  as  well 
as  a  claim  for  an  order  directing  that  the  writ  of  possession  should 
issue.  If  the  applicant  does  not  seek  termination  and  possession,  but 
seeks  only  arrears  of  rent  or  compensation  for  use  and  occupation 
under  section  105  (or  damages  or  injunctive  relief,  under  the  new 
regime  proposed  in  this  chapter),  or  any  combination  thereof,  he 
should  be  required  to  bring  an  ordinary  action  in  the  appropriate 
court. 

(2)  Where  a  landlord  seeks  both  a  declaration  that  the  tenancy  agree- 
ment has  been  terminated  and  an  order  for  a  writ  of  possession,  he 
should  be  permitted  to  include  in  his  application  a  claim  for  arrears 
of  rent,  compensation  for  use  and  occupation,  damages  for  breach 
of  covenant  and  injunctive  relief. 

(3)  Section  105(4)  should  be  amended  so  as  to  preclude  an  interpreta- 
tion inconsistent  with  the  proposed  amendments  to  section  106(1). 

(4)  Upon  an  application  by  the  landlord  under  section  106,  the  judge 
hearing  the  summary  application  should  be  empowered  to  entertain 
any  matter  raised  by  the  tenant  in  his  dispute  to  the  landlord's  claim. 

(5)  To  empower  the  judge  to  deal  more  comprehesively  with  those 
matters  raised  by  the  parties  upon  an  application  under  section  106, 
section  106(9)  should  be  repealed  and  the  following  subsection 
should  be  enacted  in  its  stead: 

(9)  After  a  hearing  to  determine  the  landlord's  claim  and 
the  tenant's  dispute,  the  judge  may  pronounce  any  or  all  of  the 
following  judgments  and  make  any  or  all  of  the  following  orders: 

(a)   In  favour  of  the  landlord: 

(i)  an  order  declaring  that  the  tenancy  agreement  is 
terminated; 

(ii)  an  order  directing  that  a  writ  of  possession  issue; 
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(iii)  judgment  for  any  arrears  of  rent,  compensation 
for  use  and  occupation  under  section  105,  and 
damages  for  breach  by  the  tenant  of  an  express  or 
imphed  covenant  or  term  of  the  tenancy  agree- 
ment; and 

(iv)  an  order  that  the  tenant  refrain  from  the  continua- 
tion or  repetition  of  any  act  or  acts  found  to  con- 
stitute a  breach  of  an  express  or  impHed  covenant 
or  term  of  the  tenancy  agreement. 

(b)   In  favour  of  the  tenant: 

(i)  an  order  declaring  the  tenancy  agreement  to  be 
in  force; 

(ii)  judgment  for  damages  for  breach  by  the  landlord 
of  an  express  or  implied  covenant  or  term  of  the 
tenancy  agreement,  which  can  be  set  off  against 
any  amount  found  due  to  the  landlord  under  sub- 
clause ///  of  clause  a  of  subsection  9  of  this  sec- 
tion; 

(iii)  judgment  for  any  surplus  by  which  the  amount 
found  due  to  the  tenant  exceeds  the  amount  found 
due  to  the  landlord; 

(iv)  an  order  that  the  landlord  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found  to 
constitute  a  breach  of  an  express  or  implied  cov- 
enant or  term  of  the  tenancy  agreement;  and 

(v)  an  order  forever  staying  the  proceedings  under 
this  section,  or  an  order  relieving  the  tenant  from 
forfeiture  or  from  termination  of  the  tenancy  agree- 
ment upon  a  breach  of  any  covenant  or  term,  and 
any  such  order  shall  be  made  in  accordance  with 
the  provisions  of  section  20. 

(6)  To  promote  further  the  settlement  of  those  landlord  and  tenant  issues 
which  may  properly  be  determined  in  a  proceeding  commenced  by 
summary  application,  the  following  subsection  should  be  added  to 
section  106: 

(11)  In  any  application  by  a  landlord  under  subsection  1 
of  this  section  for  an  order  declaring  the  tenancy  agreement  to  be 
terminated,  without  any  claim  being  made  for  rent,  compensation 
or  damages,  the  judge  shall  consider  the  extent  to  which  such 
claim  for  rent,  compensation  or  damages,  if  made,  would  be 
reduced  or  would  be  exceeded  by  the  amount  of  any  claim  made 
in  the  tenant's  dispute,  for  the  purpose  of  disallowing  the  land- 
lord's claim  for  termination  or  for  determining  the  payment  to  be 
made  by  the  tenant  as  a  condition  of  being  granted  relief  under 
subclause  v  of  clause  h  of  subsection  9  of  this  section,  or  for 
determining  the  amount  of  the  judgment  for  damages  to  be  made 
in  favour  of  the  tenant. 

(7)  Where,  prior  to  the  landlord's  summary  application  under  section 
106,  either  party  has  already  commenced  other  proceedings  concern- 
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ing  a  matter  which  is  not  before  the  judge  in  the  summary  proceed- 
ings, but  which  must  be  disposed  of  in  the  earHer,  separate  proceed- 
ings before  the  judge  would  be  able  to  reach  a  decision  at  the  sum- 
mary hearing,  the  judge  should  be  empowered  to  order  that  the 
summary  proceedings  be  stayed  until  the  matter  initially  raised  by  the 
landlord  or  the  tenant  is  determined  finally. 

(8)  A  tenant  of  residential  and  non-residential  premises  ought  to  be 
granted  rights  similar  to  those  accorded  to  a  landlord  under  section 
106.  A  new  section,  analogous  to  section  106,  should  be  enacted  in 
The  Landlord  and  Tenant  Act  to  permit  a  tenant  under  subsection 
1  to  apply  by  originating  notice  of  motion  returnable  before  a  judge 
of  the  county  or  district  court  of  the  county  or  district  in  which  the 
rented  premises  are  situated  for  an  order  declaring  the  tenancy  ter- 
minated; however,  it  should  not  be  mandatory  for  a  tenant  to  apply 
to  the  judge  for  such  an  order. 

(9)  A  tenant  should  be  permitted  to  use  the  summary  procedure  method 
only  where  at  least  one  of  his  claims  is  for  the  termination  of  the 
tenancy  agreement.  Where  the  tenant  seeks  such  relief,  he  should 
be  entitled  to  add  to  this  claim  a  claim  for  damages  for  breach  of 
covenant  or  for  injunctive  relief,  or  for  both.  Where  the  tenant  does 
not  seek  termination,  but  seeks  only  damages  or  injunctive  relief,  he 
should  be  required  to  proceed  by  way  of  ordinary  action. 

(10)  Upon  the  tenant's  summary  application  for  a  declaration  that  the 
tenancy  is  terminated,  and  for  any  additional  relief,  the  judge  hearing 
the  summary  application  should  be  empowered  to  entertain  any 
matter  raised  by  the  landlord  in  his  dispute  to  the  tenant's  claim. 

(11)  To  empower  the  judge  to  deal  more  comprehensively  with  all  matters 
raised  by  the  parties  upon  an  application  by  a  tenant  for  termination 
of  the  tenancy  agreement,  the  following  subsection,  analogous  to 
section  106(9),  should  be  added  to  the  proposed  new  legislation: 

(9)  After  a  hearing  to  determine  the  tenant's  claim  and  the 
landlord's  dispute,  the  judge  may  pronounce  any  or  all  of  the 
following  judgments  and  make  any  or  all  of  the  following  orders: 

(a)  In  favour  of  the  tenant: 

(i)  an  order  declaring  that  the  tenancy  agreement  is 
terminated; 

(ii)  judgment  for  damages  for  breach  by  the  landlord 
of  an  express  or  implied  covenant  or  term  of  the 
tenancy  agreement;  and 

(iii)  an  order  that  the  landlord  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found  to 
constitute  a  breach  of  an  express  or  implied  cov- 
enant or  term  of  the  tenancy  agreement; 

(b)  In  favour  of  the  landlord: 

(i)  an  order  declaring  the  tenancy  agreement  to  be  in 
force; 
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(ii)  judgment  for  any  arrears  of  rent,  compensation 
for  use  and  occupation  under  section  105  and 
damages  for  breach  by  the  tenant  of  an  express  or 
implied  covenant  or  term  of  the  tenancy  agree- 
ment, which  can  be  set  ofT  against  any  amount 
found  due  to  the  tenant  under  subclause  //  of 
clause  a  of  subsection  9  of  this  section; 

(iii)  an  order  that  the  tenant  refrain  from  the  continua- 
tion or  repetition  of  any  act  or  acts  found  to  con- 
stitute a  breach  of  an  express  or  implied  covenant 
or  term  of  the  tenancy  agreement; 

(iv)  judgment  for  any  surplus  by  which  the  amount 
found  due  to  the  landlord  exceeds  the  amount 
found  due  to  the  tenant;  and 

(v)  an  order  relieving  the  landlord  from  having  the 
tenancy  agreement  declared  terminated,  in  which 
case  the  judge  shall  consider  the  same  matters, 
mutatis  mutandis,  as  are  required  to  be  considered 
by  a  judge  in  subsections  1  and  8  of  section  20 
in  granting  relief  to  a  tenant. 

(12)  To  promote  further  the  settlement  of  those  landlord  and  tenant  issues 
which  may  properly  be  decided  in  a  proceeding  commenced  by  sum- 
mary application,  the  following  subsection  should  be  added  to  the 
proposed  legislation: 

(10)  In  any  application  made  by  a  tenant  under  subsection 
1  of  this  section  for  an  order  declaring  the  tenancy  agreement 
terminated,  without  any  claim  for  damages,  the  judge  shall  con- 
sider the  extent  to  which  such  claim  for  damages,  if  made,  would 
be  reduced  or  would  be  exceeded  by  the  amount  of  any  claim 
made  in  the  landlord's  dispute,  for  the  purpose  of  disallowing 
the  tenant's  claim  for  termination  or  for  determining  the  payment 
to  be  made  by  the  landlord  as  a  condition  of  being  granted  relief 
under  subclause  v  of  clause  b  of  subsection  9  of  this  section,  or 
for  determining  the  amount  of  the  judgment  to  be  made  in  favour 
of  the  landlord. 

(13)  Where,  prior  to  the  summary  application  by  the  tenant,  either  party 
has  already  commenced  other  proceedings  concerning  a  matter  which 
is  not  before  the  judge  in  the  summary  proceedings,  but  which  must 
be  disposed  of  in  the  earlier,  separate  proceedings  before  the  judge 
would  be  able  to  reach  a  decision  at  the  summary  hearing,  the  judge 
should  be  empowered  to  order  that  the  summary  proceedings  be 
stayed  until  the  matter  initially  raised  by  the  landlord  or  the  tenant 
is  determined  finally. 

(14)  Provisions  should  be  enacted,  in  the  new  section  dealing  with  the 
tenant's  application,  which  correspond  mutatis  mutandis  to  section 
106(2),  (3),  (5),  (6),  (7)  and  (8). 

(15)  To  provide  for  the  situation  where,  in  summary  proceedings  com- 
menced by  the  tenant,  the  judge  makes  an  order  terminating  the 
tenancy   agreement,   the   following   subsection   should   be   enacted: 
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(II)  Where  an  order  declaring  a  tenancy  agreement  to  be 
determined  is  made  under  this  section,  section  105  applies  in 
respect  of  the  occupation  by  the  tenant  after  the  date  of  the 
termination  and  the  order  shall  be  deemed  to  be  sufficient  au- 
thority for  the  issuance  of  a  writ  of  possession  at  the  request  of 
the  landlord. 

Relief  Against  Forfeiture  and  Termination 

(1)  Section  20(1)  should  be  amended  to  permit  a  tenant  to  apply  not 
only  for  relief  against  forfeiture,  but  also  for  relief  from  having  the 
tenancy  agreement  terminated  by  the  landlord  because  of  the  tenant's 
breach  of  a  condition  or  a  fundamental  term  of  the  agreement. 

(2)  Where  no  action  or  proceeding  by  the  landlord  to  enforce  his  rights  of 
re-entry,  forfeiture  or  repossession  is  pending,  it  should  be  made  clear 
that  the  entitlement  of  a  tenant  to  apply  independently  for  relief 
under  section  20(1 )  ought  not  to  be  limited  to  the  situation  in  which 
the  landlord  "is  proceeding"  to  enforce  such  rights;  a  tenant  should 
also  be  entitled  to  apply  for  relief  where  the  re-entry,  forfeiture  or 
repossession  by  the  landlord  has  already  taken  place  and  is  in  all 
respects  complete. 

(3)  Where  the  tenant  applies  independently  for  relief  under  section  20(1 ), 
and  not  in  a  proceeding  commenced  by  the  landlord,  the  tenant  should 
be  given  an  option  as  to  the  forum  in  which  the  proceedings  for  relief 
are  to  be  heard;  such  relief  should  be  available  to  the  tenant  upon 
summary  application  either  to  a  judge  of  the  Supreme  Court  or  to  a 
judge  of  the  county  or  district  court  of  the  county  or  district  in  which 
the  premises  are  situated,  rather  than  solely  to  a  judge  of  the  Supreme 
Court,  as  is  now  provided  in  section  20(1). 

Protection  of  Sub-Tenant  of  Residential  Premises  on 
Forfeiture  of  Superior  Tenancy  Agreement 

(1)  Sections  21  and  22  of  the  Act,  providing  certain  protection  to  a  sub- 
tenant where  the  superior  tenancy  agreement  is  being  forfeited,  should 
be  made  applicable  where  the  landlord  is  proceeding  under  section 
106.  Sections  21  and  22  should  be  amended  so  that  the  sub-tenant 
would  be  entitled  to  invoke  them  not  only  where  the  landlord  is  en- 
forcing a  right  of  re-entry  or  forfeiture,  but  also  where  he  is  applying 
for  a  writ  of  possession  after  having  elected  to  terminate  the  tenancy 
agreement  upon  the  tenant's  breach  of  a  condition  or  a  fundamental 
term  of  the  agreement. 

(2)  Where  no  action  or  proceeding  by  the  landlord  to  enforce  his  rights 
of  re-entry,  forfeiture  or  repossession  is  pending,  it  should  be  made 
clear  that  the  entitlement  of  a  sub-tenant  to  apply  independently  for 
relief  under  section  21  ought  not  to  be  limited  to  the  situation  in 
which  the  landlord  "is  proceeding"  to  enforce  such  rights;  a  sub-tenant 
should  also  be  entided  to  apply  for  relief  where  the  re-entry,  forfeiture 
or  repossession  by  the  landlord  has  already  taken  place  and  is  in  all 
respects  complete, 

(3)  A  sub-tenant  entitled  to  apply  independently  for  relief  under  section 
21  should  be  able  to  apply  by  way  of  summary  application  either  to 
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a  judge  of  the  Supreme  Court  or  to  a  judge  of  the  county  or  district 
court  of  the  county  or  district  in  which  the  premises  are  situated, 
rather  than  solely  to  a  judge  of  the  Supreme  Court,  as  is  now  provided 
in  section  21. 

Rules  Governing  the  Nature  of  the  Periodic  Tenancy  Created  Upon 
the  Expiry  of  the  Original  Tenancy 

(1)  Where  there  are  no  facts  or  circumstances  present  to  indicate  a  con- 
trary intention  by  the  parties,  the  nature  of  the  periodic  residential  or 
non-residential  tenancy,  arising  upon  an  overholding  by  a  tenant  after 
the  expiry  of  the  original  term  certain,  should  be  determined  by  the 
duration  of  the  original  term  agreed  on  by  the  parties,  rather  than 
the  manner  in  which  rent  was  reserved. 

(2)  Legislation  should  be  enacted  to  provide  that  where  a  periodic  ten- 
ancy is  created  by  operation  of  law,  the  nature  of  the  implied  tenancy, 
in  the  absence  of  any  facts  or  circumstances  indicating  a  contrary  in- 
tention, should  be  as  follows: 

(a)  where  the  original  term  certain  was  for  a  year  or  more,  a  ten- 
ancy from  year  to  year; 

(b)  where  the  original  term  certain  was  for  less  than  a  year  but  for 
a  month  or  more,  a  tenancy  from  month  to  month;  and 

(c)  where  the  original  term  certain  was  for  less  than  a  month,  a  ten- 
ancy from  week  to  week. 

Notice  Requirements  for  Termination  of  Tenancies 

(1)  No  change  should  be  made  in  the  substantive  notice  provisions  in 
sections  101,  102  and  103. 

(2)  If  section  103(2),  defining  the  phrase  "year  of  the  tenancy",  is 
thought  to  be  ambiguous,  it  should  be  clarified  by  adding  to  the  end 
of  that  subsection  the  words  "as  a  tenant  from  year  to  year". 

(3)  Sections  98  to  100  and  section  109  should  be  amended  and  clarified 
in  the  manner  recommended  below,  and  the  provisions  of  these  sec- 
tions, and  sections  101  to  104,  should  be  made  applicable  to  non- 
residential tenancies.  In  addition,  section  28  should  be  repealed. 

(4)  Section  98(1)  (a)  should  be  amended  to  provide  that  the  notice  of 
termination  shall  meet  the  "requirements  of  subsection  2  of  section 
99",  rather  than  the  "requirements  of  section  99". 

(5)  Section  98(2),  which  provides  that  a  tenancy  determinable  on  notice, 
other  than  a  weekly,  monthly  or  yearly  tenancy,  "may,  unless  other- 
wise agreed  upon,  be  terminated  as  provided  by  sections  99  and  100", 
should  be  amended  to  provide  that  such  a  tenancy  "shall,  unless  other- 
wise agreed  upon,  be  terminated  as  provided  by  subsection  2  of  sec- 
tion 99  and  by  section  100". 

(6)  Section  99(1)  should  be  made  more  comprehensive  to  provide  that 
where  a  tenant  seeks  an  order  declaring  the  tenancy  terminated,  by 
invoking  the  summary  method  of  adjudication  recommended  in  this 
chapter,  any  notice  to  terminate  that  he  is  required  to  give  to  the 
landlord  should  not  be  enforceable  under  the  recommended  section 
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unless  it  is  in  writing;  in  addition,  it  should  not  be  open  to  the  parties 
to  contract  out  of  or  waive  the  obligation  to  give  a  written  notice 
where  the  summary  remedy  is  sought. 

(7)   Sections   100  and  109  should  be  repealed  and  a  new  section   100 
should  be  enacted  in  the  same  terms  as  the  present  section  109. 

Acceptance  of  Arrears  of  Rent  or  Compensation  for  Use  and  Occupation 
after  Notice  to  Terminate 

Provisions  similar  to  section  105,  which  reverses  the  common  law 
rule  concerning  the  consequences  to  a  landlord  of  his  acceptance  of  rent 
arrears  or  compensation  for  use  and  occupation  after  a  notice  to  terminate 
has  been  given,  should  be  enacted  and  made  applicable  to  non-residential 
tenancies. 


PART  II 

LANDLORD  AND  TENANT  LAW 
APPLICABLE  TO  NON-RESIDENTIAL  TENANCIES 


CHAPTER  XXVI 


SCOPE  OF  RECOMMENDATIONS  RELATING 
TO  NON-RESIDENTIAL  TENANCIES 


The  recommendations  contained  in  this  part  of  the  Report  are  in- 
tended to  apply  to  all  tenancies  and  tenancy  agreements  which  are  not 
governed  by  Part  IV  of  The  Landlord  and  Tenant  Act;  that  is,  they  apply 
to  tenancies  and  tenancy  agreements  concerning  non-residential  premises.^ 
That  part  of  the  Act  which  is  to  govern  these  tenancies  should  contain  a 
statement  to  the  foregoing  effect  as  to  its  scope. 

We  are  concerned  in  this  part  of  the  Report,  therefore,  not  only  with 
commercial  and  industrial  tenancies,  but  also  with  agricultural  tenancies. 
A  few  provisions  of  The  Landlord  and  Tenant  Act,  as  it  is  constituted  at 
present,  relate  specifically  to  agricultural  tenancies.  These  provisions  are 
concerned  with  certain  aspects  of  the  law  of  distress.  The  recommendations 
contained  in  this  Report  for  the  reform  of  the  law  of  distress  do  not  dis- 
tinguish between  agricultural  and  non-agricultural  tenancies  but  apply  to 
both  equally.  As  we  state  in  the  chapter  on  distress,  however,  if  at  some 
future  time  the  general  rules  we  recommend  to  govern  distress  are  found 
to  be  deficient  insofar  as  they  relate  to  agricultural  tenancies,  special  pro- 
visions could  be  enacted  at  such  time  to  take  account  of  any  problems 
peculiar  to  agricultural  tenancies  which  we  may  not  have  anticipated.  This 
applies  not  only  with  regard  to  distress  but  also  with  regard  to  any  other 
matter  with  which  the  legislation  which  is  to  govern  non-residential  ten- 
ancies is  concerned.  For  the  present,  however,  we  see  no  reason  why  agri- 
cultural tenancies  should  not  be  treated  in  the  same  manner  as  other  non- 
residential tenancies  so  far  as  The  Landlord  and  Tenant  Act  is  concerned. 

The  Interim  Report  contained  a  statement  of  the  Commission's  ap- 
proach to  the  examination  of  landlord  and  tenant  relations.  A  principal 
consideration  in  the  Commission's  approach  to  reform  of  landlord  and 
tenant  law  was  an  attempt  to  effect  a  balance  between  the  interests  of  the 
parties  to  the  relationship.  This  required  an  identification  of  the  vital  in- 
terests of  landlords  and  tenants  and  an  examination  of  both  the  statute  and 


^So  far  as  the  scope  of  Part  IV  of  The  Landlord  and  Tenant  Act  is  concerned, 
see  The  Landlord  and  Tenant  Act,  s.  81  ("tenancy  agreement"  means  an  agree- 
ment between  a  tenant  and  a  landlord  for  possession  of  residential  premises, 
whether  written,  oral  or  implied),  s.  82(1)  (Part  IV  applicable  to  tenancies  of 
residential  premises  and  tenancy  agreements  notwithstanding  any  other  Act  or 
Parts  I,  II  or  III  of  The  Landlord  and  Tenant  Act  and  notwithstanding  any 
agreement  or  waiver  to  the  contrary  except  as  specifically  provided)  and  s.  1 
("residential  premises"  means  premises  used  for  residential  purposes,  and  does 
not  include  premises  occupied  for  business  purposes  with  living  accommodation 
attached  under  a  single  lease). 
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common  law  to  see  how  far  they  met  the  reasonable  expectations  of  modern 
society.^ 

A  similar  approach  was  taken  in  the  non-residential  area  subject, 
however,  to  changes  made  necessary  by  the  different  interests  of  the  parties, 
the  variety  of  economic  possibilities  involved  in  non-residential  tenancy 
arrangements,  the  general  expectations  of  the  parties  and  their  relative 
bargaining  strength. 

Our  investigations  disclosed  that  to  a  very  large  extent  both  landlords 
and  tenants  of  non-residential  premises  appear  to  share  the  view  that  legis- 
lative intervention  should  concern  itself  mainly  with  clarifying  the  existing 
law  and  removing  anomalies  of  a  technical  nature.  A  failure  to  appreciate 
such  strongly  held  attitudes  could  result  in  recommendations  being  made 
which  the  immediately  affected  parties  would  neither  welcome  nor  regard 
as  necessary.  Because  reform  of  the  landlord  and  tenant  law  applicable  to 
non-residential  tenancies  is  aimed  at  meeting  and  harmonizing  the  expressed 
needs  of  those  persons  most  affected,  they  ought  to  be  consulted  so  that 
their  special  needs  and  problems  may  become  known.  To  this  end,  inter- 
views on  behalf  of  the  Commission  were  conducted  with  individuals  and 
institutional  representatives.  It  was  recognized  that  unless  their  co-opera- 
tion and  trust  were  gained,  a  constructive  examination  of  the  practical 
affects  of  the  law  would  be  prejudiced. 

The  above  observations  do  not  overlook  the  fact  that  many  landlords 
and  tenants  of  commercial  premises,  but  particularly  tenants,  have  little 
in  the  way  of  bargaining  power  and  are  in  a  similar  position  to  residential 
tenants  when  presented  with  a  tenancy  agreement  for  execution.  There  is 
little  doubt  that  such  persons  would  not  be  averse  to  such  legislative 
changes  as  placing  a  mandatory  and  unalterable  burden  to  effect  repairs 
on  the  landlord  similar  to  that  now  imposed  on  residential  property  land- 
lords. This,  however,  overlooks  the  fact  that  such  improvements  as  decor- 
ation, additions  and  alterations  are  usually  the  tenant's  obligation  in  com- 
mercial tenancies.  On  the  other  hand,  many  such  tenancy  agreements  are 
written  for  less  than  a  five  year  term  and  it  would  usually  be  inequitable 
to  impose  a  structural  repair  obligation  on  a  tenant.  This  problem  has 
already  been  considered  in  the  chapter  dealing  with  the  repair  obligation. 

Any  attempt  to  impose  a  new  statutory  rule  upon  landlords  and  ten- 
ants of  non-residential  premises  must  contend  with  the  differing  social  and 
economic  factors  which  often  militate  against  the  enactment  of  uniform 
legislation.  An  almost  infinite  number  of  different  landlord  and  tenant  rela- 
tions, possessing  quite  special  attributes,  could  result  in  the  creation  of  a 
number  of  new  parts  to  The  Landlord  and  Tenant  Act  divided  along  func- 
tional lines,  that  is,  commercial,  industrial,  commercial-industrial,  agricul- 
tural, and  so  on.  In  turn  each  of  these  major  classifications  would  possibly 
require  further  division  based  on  the  special  problems  created  by  the  nature 
of  the  enterprise,  its  size,  the  length  of  the  term  and  the  rent  payable. 
Whatever  the  marginal  benefits  which  might  be  gained  from  such  a  special- 
ized approach,  they  would  be  outweighed  by  many  practical  disadvantages. 
In  the  United  Kingdom  the  numerous  Rent  Acts,  in  addition  to  controlling 
rents,  govern  maintenance  and  repairs  for  various  classes  of  tenancies  dif- 
ferentiated on  the  basis  of  length  of  term  and  the  rent  reserved.  This  has 


^Interim  Report,  at  pp.  9  et  seq. 
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created  an  unwicldly  body  of  statutory  law  which,  in  turn,  has  led  to  much 
confusion  and  uncertainty  as  to  what  the  law  is  in  a  given  circumstance. 
Business  people  require  reasonable  certainty  in  the  conduct  of  their  leasing 
arrangements  and  would  react  most  unfavourably  to  any  statutory  scheme 
which  would  substitute  confusion  for  the  present  state  of  the  law. 

In  summary,  the  vital  interests  of  the  parties  to  non-residential  ten- 
ancies, as  they  themselves  view  them,  reflect  a  desire  for  only  limited  statu- 
tory change.  Amendments  which  would  meet  with  general  acceptance  are 
mainly  those  concerned  with  clarifying  the  law  and  effecting  such  changes 
which  would  make  the  law  more  responsive  to  developments  in  the  law  of 
contracts. 

Finally,  several  of  the  parties  who  made  their  views  known  to  the 
Commission  raised  certain  matters  which  are  not  dealt  with  in  this  Report. 
By  way  of  example,  concern  was  expressed  regarding  the  right  of  subroga- 
tion of  an  insurer  in  policies  of  fire  insurance  and  the  limitations  created 
upon  its  operation.  This  question  and  others  which  were  raised,  while 
matters  of  concern  in  landlord  and  tenant  relations,  were  considered  by 
the  Commission  to  be  part  of  other  more  general  problem  areas  and  thus 
not  appropriate  subjects  of  consideration  in  a  report  dealing  with  landlord 
and  tenant  law. 

RECOMMENDATIONS 

Scope  of  Recommendations  Relating  to  Non-Residential  Tenancies 

The  recommendations  concerning  non-residential  tenancies  are  ap- 
plicable to  all  tenancies  and  tenancy  agreements  which  are  not  at  present 
governed  by  Part  IV  of  The  Landlord  and  Tenant  Act;  that  is,  they  apply 
to  tenancies  and  tenancy  agreements  concerning  non-residential  premises, 
among  which  are  included  agricultural  tenancies.  The  provisions  of  The 
Landlord  and  Tenant  Act  should  be  reviewed  from  time  to  time  with  a 
view  to  ascertaining  the  extent  to  which  modifications  may  be  required  to 
meet  any  special  problems  which  may  arise  concerning  the  law  as  it  relates 
to  agricultural  tenancies. 


CHAPTER  XXVII 

CONTRACTING  OUT 

1.      Contracting  Out  Generally 

In  the  Interim  Report^  the  Commission  stated,  referring  to  residential 
tenancies,  that  it  had  been  a  usual  practice  in  professionally  drawn  tenancy 
agreements  to  cause  residential  tenants  to  agree  to  waive  or  contract  out  of 
certain  statutory  benefits.  This  had  often  resulted  in  benefits  conferred  by 
various  statutory  provisions  proving  to  be  illusory  in  practice.  It  was  for 
this  reason  that  the  Commission  recommended  that  a  provision  be  enacted 
which  would  prevent  a  waiver  of  the  provisions  of  any  amendments  im- 
plementing the  Commission's  recommendations  unless  specifically  provided 
for  by  the  statute.^ 

The  Commission's  recommendations  with  respect  to  contracting  out 
were  implemented  by  the  provisions  of  Part  IV  of  The  Landlord  and 
Tenant  Act,  and  section  82  thereof  provides  as  follows: 

( 1 )  This  Part  applies  to  tenancies  of  residential  premises  and 
tenancy  agreements  notwithstanding  any  other  Act  or  Parts  I,  II  or 
III  of  this  Act  and  notwithstanding  any  agreement  or  waiver  to  the 
contrary  except  as  specifically  provided  in  this  Part. 

(2)  Except  where  otherwise  expressly  provided  in  this  Part, 
this  Part  applies  to  tenancies  under  tenancy  agreements  entered  into 
or  renewed  before  and  subsisting  on  the  1st  day  of  January,  1970  or 
entered  into  on  or  after  the  1st  day  of  January,  1970. 

While  the  relative  imbalance  of  bargaining  power  observed  in  the 
residential  sector  is  less  evident  in  the  commercial  area,  it  is  nevertheless 
true  that  the  balance  of  power  is  frequendy  in  favour  of  landlords,  and  that 
the  realities  of  economic  power  often  result  in  largely  landlord-oriented 
agreements.  However,  two  major  factors  exist  in  commercial  relations 
which  would  appear  to  indicate  that  any  major  interference  in  the  leasing 
arrangements  entered  into  in  the  non-residential  sector  is  unwarranted,  at 
least  at  the  present  time: 

( 1 )  investigations  by  the  Commission,  based  upon  interviews  con- 
ducted with  landlords  and  tenants  of  commercial  premises  and 
their  institutional  representatives  disclosed  that,  with  rare  excep- 
tion, the  parties  themselves  were  not  in  favour  of  the  enactment 
of  provisions  similar  to  those  contained  in  section  82  of  The 
Landlord  and  Tenant  Act,  having  application  to  the  commerical 
sector;  and 

(2)  the  large  number  of  special  circumstances  which  afi"ect  com- 
mercial leasing  might  lead  to  instances  of  hardship  and  disruption 
if  contracting  out  of  the  effects  of  the  statute  were  to  be  pro- 
hibited. Commercial  uses,  even  within  a  limited  subject  area, 
such  as  retail  merchandising,  are  so  diverse  as  to  create  a  need 


'^Interim  Report,  at  pp.  29-35. 
^Ihid.,  at  p.  35. 
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for  specialized  treatment.  This  would  make  it  most  difficult  to 
single  out  those  leasing  arrangements  which  ought  to  be  exempted 
from  a  provision  preventing  contracting  out. 

For  the  foregoing  reasons,  most  of  the  recommendations  which  wc 
make  in  this  part  of  the  Report  are  only  intended  to  create  a  more  equit- 
able rule  to  govern  situations  where  the  parties  have  not  otherwise  dealt 
with  the  particular  matter.  Such  matters  as  the  destruction  of  the  subject 
matter  of  the  tenancy  agreement,  the  obligation  to  mitigate  loss,  and  the 
nature  of  an  implied  tenancy  on  an  overholding  are  treated  inadequately 
by  the  common  law.  It  is  hoped  that  by  effecting  changes  which,  in  the 
absence  of  agreement,  will  prevent  archaic  rules  from  governing,  the  law 
will  be  made  more  relevant  to  modern  commercial  requirements.  Most  of 
the  changes  recommended  are  so  obviously  improvements  over  the  existing 
state  of  the  law  that  they  will  likely  serve  as  a  guide  to  the  parties  in  draft- 
ing commercial  tenancy  agreements. 

Many  problems  have  arisen  heretofore  because  the  implications  of 
terms  in  a  tenancy  agreement  are  not  appreciated  by  the  parties  until  it 
becomes  necessary  to  examine  the  effect  of  a  term  on  the  actual  occurrence 
of  a  particular  event.. The  effect  of  many  of  the  recommendations  will  be 
to  emphasize  the  new  rule  which  would  apply  in  the  event  of  a  failure  on 
the  part  of  the  parties  to  agree  otherwise.  It  is  anticipated  that  counsel 
acting  for  tenants  will  object  to  the  inclusion  of  what  are  now  treated  as 
"standard"  terms,  because  of  the  existence  of  more  equitable  provisions 
in  the  Act.  Perhaps  the  most  significant  area  where  this  is  likely  to  occur 
will  be  in  the  case  of  the  obligation  to  repair. 

Where  elaborate  repair  provisions  exist,  with  a  careful  and  detailed 
division  of  responsibility,  it  is  unlikely  that  the  parties  have  failed  to  put 
their  minds  to  the  obligations  which  will  arise  when  repairs  become  neces- 
sary. However,  many  commercial  agreements  still  contain  a  provision 
which  imposes  no  positive  obligation  to  repair  upon  the  landlord  but  casts 
the  entire  repair  obligation  on  the  tenant,  subject  to  an  exception  in  the 
case  of  damage  through  reasonable  wear  and  tear,  fire,  lightning,  tempest 
and  similar  occurrences.  In  such  a  case,  where  damage  is  caused  to  the 
rented  premises  necessitating  structural  repairs  which  cannot  be  attributed 
to  reasonable  wear  and  tear  or  to  any  other  exceptions,  the  tenant  could 
very  well  be  responsible  for  effecting  structural  repairs.  If  the  recommenda- 
tion concerning  the  apportionment  of  repair  obligations  is  accepted,  with 
tenants  being  relieved  of  the  obligation  to  make  structural  repairs  in  the 
absence  of  a  contrary  stipulation  in  the  tenancy  agreement,  it  is  anticipated 
that  a  negotiated  repair  provision  will  more  likely  be  drafted  with  such  a 
provision  in  mind. 

It  is  necessary  to  consider  the  fact  that  there  are  large  numbers  of 
relatively  unsophisticated  tenants  of  commercial  premises.  In  many  ways, 
they  are  subject  to  the  same  problems  affecting  tenants  of  residential  prem- 
ises in  that  they  have  very  little  effective  bargaining  power  and  do  not  have 
the  opportunity  of  negotiating  many  or  most  of  the  provisions  contained  in 
the  agreement  presented  to  them.  In  effect,  they  are  faced  with  a  "take  it  or 
leave  it"  situation.  Because  of  the  problems  involved  in  creating  statutory 
provisions  which  are  to  be  binding  in  the  case  of  all  commercial  tenancies 
without  the  option  of  contracting  out,  the  only  safeguard  which  can  practic- 
ally be  suggested  for  non-residential   tenants  is   to   require   the   tenancy 
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agreement  to  contain  a  statement,  signed  by  tlie  tenant  before  a  subscrib- 
ing witness,  that  he  acknowledges  that  the  tenancy  agreement  contains  pro- 
visions which  are  different  from  those  contained  in  the  Act.  At  best,  the 
tenant  may  be  alerted  to  the  need  for  obtaining  legal  advice.  The  acknowl- 
edgment will  also  impress  upon  tenants'  solicitors  the  advisability  of  in- 
forming their  clients  of  the  difference  between  those  rights  and  duties  im- 
posed by  the  agreement  and  those  imposed  by  the  Act.  Where  the  tenancy 
agreement  does  not  contain  the  statement,  the  provisions  of  The  Landlord 
and  Tenant  Act  should  govern  in  the  event  of  a  conflict  with  the  provisions 
of  the  tenancy  agreement. 

We  recommend,  therefore,  that  provisions  along  the  following  lines 
be  enacted  in  The  Landlord  and  Tenant  Act,  applicable  to  non-residential 
tenancies: 

( 1 )  Where  a  written  tenancy  agreement  contains  provisions  deal- 
ing with  the  rights  and  obligations  of  the  parties  which  vary  the  pro- 
visions of  this  Act  which  would  otherwise  govern  the  landlord  and 
tenant  relations  of  the  parties,  it  shall  be  necessary  for  the  tenancy 
agreement  to  contain  the  following  statement  which  shall  be  signed 
by  the  tenant  before  a  subscribing  witness: 

I  acknowledge  that  I  have  been  advised  that  this  tenancy 
agreement  contains  provisions  which  vary  the  provisions  of  The 
Landlord  and  Tenant  Act  and  that  by  entering  into  this  tenancy 
agreement  I  shall  be  bound  by  the  terms  of  this  tenancy  agree- 
ment which  may  supersede  any  conflicting  provisions  of  The 
Landlord  and  Tenant  Act. 

Dated  the  day  of  ,  19         . 

Witness  Tenant 


(2)  Where  no  such  statement,  as  referred  to  in  subsection  1 , 
is  executed  by  the  tenant  before  a  subscribing  witness,  then,  in 
the  case  of  a  conflict  between  the  provisions  of  the  tenancy 
agreement  and  this  Act,  the  provisions  of  this  Act  shall  govern 
and  the  conflicting  provisions  of  the  tenancy  agreement  shall 
have  no  force  or  effect. 

Parol  tenancy  agreements  concerning  commercial  premises  rarely 
occur,  and  when  they  do  occur  the  usual  practice  is  for  the  parties  to  settle 
only  the  amount  of  rent  payable  and  the  nature  of  the  term.  In  such  a  case 
the  statutory  provisions  would  govern.  If  the  landlord  wishes  to  prevent  the 
statutory  provisions  from  governing,  a  similar  written  acknowledgment 
should  be  required  as  is  recommended  in  the  case  of  a  written  tenancy 
agreement. 

We  realize  that  the  implementation  of  the  foregoing  recommendations 
may  well  result  in  some  delay  in  the  completion  of  the  preparation  and 
execution  of  commercial  agreements.  Such  delays  as  may  arise  must  be 
viewed  as  inevitable  if  the  limited  protection  suggested  is  to  be  afforded 
to  tenants  of  commercial  premises.  It  should  also  be  stated  that  the  recom- 
mendations are  not  intended  to  preclude  the  prohibition  of  contracting  out 
in  the  case  of  certain  specific  statutory  provisions.  The  recommendations 
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also  recognize  the  existence  of  special  economic  relationships  where  statu- 
tory regulation  will  take  the  form  of  the  enactment  of  a  separate  statute 
rather  than  the  inclusion  of  statutory  provisions  in  The  Landlord  and 
Tenant  Act.  By  way  of  example,  reference  is  made  to  the  special  relation- 
ship between  oil  companies  and  their  tenants. 

2.      Contracting  Out  with  Reference  to  Assigning  and  Subletting 

In  the  Interim  Report,  the  Commission  dealt  with  the  matter  of  re- 
strictions capable  of  being  imposed  by  a  landlord  over  a  tenant's  right  to 
assign,  sublet  or  part  with  possession  of  the  rented  premises,  and  indicated 
the  basis  for  its  consideration  of  this  area  of  landlord-tenant  relations  in 
the  residential  sector.  The  Commission  stated  as  follows:-^ 

In  undertaking  a  reassessment  of  the  law  of  restraint  against 
alienation  by  tenants,  it  must  be  measured  in  terms  of  its  present 
validity.  The  changing  nature  of  the  landlord  and  tenant  relationship 
has  been  toward  increasing  impersonality.  With  the  increasing  mobility 
of  the  population  requiring  frequent  transfers,  coupled  with  the  con- 
tinued accommodation  shortage,  it  is  necessary  to  examine  some 
means  of  curtailing  the  landlord's  absolute  power  of  decision.  At  the 
same  time,  any  curtailment  must  recognize  the  landlord's  problems. 

As  a  result  of  the  Commission's  recommendations  on  this  matter,  section 
91  of  The  Landlord  and  Tenant  Act  was  enacted,  providing,  inter  alia, 
that  the  landlord's  consent  to  an  assignment,  subletting  or  parting  with 
possession  of  the  rented  premises  may  be  required,  but  if  so,  such  consent 
shall  not  be  arbitrarily  or  unreasonably  withheld.  Thus,  section  23  of  The 
Landlord  and  Tenant  Act,  which  provides  for  contracting  out  with  refer- 
ence to  assigning  or  subletting,  was  rendered  inapplicable  to  residential 
tenancies. 

In  examining  the  same  problem  as  it  applies  in  the  case  of  commercial 
tenancies,  a  fundamental  difference  between  residential  and  commercial 
tenancies  becomes  apparent.  In  the  commercial  sector,  the  changing  nature 
of  landlord  and  tenant  relations  has  not  been  toward  increasing  imperson- 
ality. While  there  may  be  scant  grounds  for  withholding  consent  to  an 
assignment  or  subletting  by  a  residential  tenant  where  the  assignee  or  sub- 
tenant is  financially  stable,  of  good  character,  and  does  not  intend  to  alter 
the  use  to  which  the  premises  had  been  previously  put,  the  basis  for  assess- 
ment in  the  case  of  a  commercial  tenant  is  far  more  complex.  Landlords 
and  tenants  of  commercial  premises  who  made  their  views  known  to  the 
Commission  generally  felt  that  individual  business  judgment  should  not  be 
subject  to  review  by  a  judge,  unless  the  parties  have  not  contracted  out  of 
the  provisions  of  section  23  of  The  Landlord  and  Tenant  Act.  Section  23 
provides: 

(1)  In  every  lease  made  after  the  1st  day  of  September,  1911, 
containing  a  covenant,  condition  or  agreement  against  assigning, 
underletting,  or  parting  with  the  possession,  or  disposing  of  the  land 
or  property  leased  without  licence  or  consent,  such  covenant,  condi- 
tion or  agreement  shall,  unless  the  lease  contains  an  express  provision 
to  the  contrary,  be  deemed  to  be  subject  to  a  proviso  to  the  effect  that 
such  licence  or  consent  is  not  to  be  unreasonably  withheld. 

3P.  29. 
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(2)  Where  the  landlord  refuses  or  neglects  to  give  a  licence  or 
consent  to  an  assignment  or  sub-lease,  a  judge  of  the  county  or  district 
court,  upon  the  application  of  the  tenant  or  of  the  assignee  or  sub- 
tenant, made  by  way  of  originating  notice  according  to  the  practice  of 
the  court,  may  make  an  order  determining  whether  or  not  the  licence 
or  consent  is  unreasonably  withheld  and,  where  the  judge  is  of  opinion 
that  the  licence  or  consent  is  unreasonably  withheld,  permitting  the 
assignment  or  sub-lease  to  be  made,  and  such  order  is  the  equivalent 
of  the  licence  or  consent  of  the  landlord  within  the  meaning  of  any 
covenant  or  condition  requiring  the  same  and  such  assignment  or  sub- 
lease is  not  a  breach  thereof. 

For  the  reasons  stated,  there  is  no  apparent  basis  for  changing  the 
provisions  of  section  23  so  as  to  disallow  an  agreement  by  the  parties  to 
a  non-residential  tenancy  agreement  whereby  the  landlord  may  arbitrarily 
refuse  to  consent  to  an  assignment,  subletting  or  parting  with  possession  of 
the  rented  premises. 

There  may  be  cases  where  a  landlord  wishes  to  provide  that  the 
withholding  of  consent  on  certain  specified  grounds  only  should  not  be 
deemed  unreasonable.^  While  this  may  be  possible  under  section  23,  the 
situation  would  be  clarified  if  an  appropriate  amendment  were  made  to 
that  effect.  The  Commission  recommends  that  a  subsection  be  added  to 
section  23  of  The  Landlord  and  Tenant  Act,  to  provide  as  follows: 

(3)  The  words  "an  express  provision  to  the  contrary"  as  con- 
tained in  subsection  1  shall  include  a  provision  which  permits  the 
landlord  to  withhold  his  licence  or  consent  on  certain  specified 
grounds.  A  refusal  of  a  landlord  to  give  a  licence  or  consent,  based 
on  such  specified  grounds,  shall  not  be  held  to  be  unreasonable. 

There  has  been,  moreover,  some  uncertainty  as  to  the  criteria  to  be 
employed  by  the  court  in  determining  what  is  an  "unreasonable"  refusal."'' 
The  Commission  recommends  the  enactment  of  statutory  guidelines  to 
assist  courts  in  determining  whether  consent  to  an  assignment  or  subletting 
has  been  unreasonably  withheld,  such  guidelines  to  be  contained  in  a  fur- 
ther subsection  to  section  23  providing  as  follows: 

(4)  Subject  to  the  provisions  of  the  Ontario  Human  Rights 
Code,^  in  determining  whether  a  licence  or  consent  has  been  unrea- 
sonably withheld  under  subsection  2,  the  judge  may  consider: 

(a)  the  personality  of  the  proposed  assignee  or  sub-tenant,  and 

(b)  the  effect  of  the  proposed  assignment  or  subletting  on  the 
use  and  occupation  of  the  rented  premises. 

Finally,  we  note  that  there  is  some  doubt  as  to  whether  section  22  of 
The  Judicature  Act,"'  giving  the  court  power  to  relieve  against  forfeiture, 
overrides  section  20(7)  of  The  Landlord  and  Tenant  Act,  which  provides 
that  the  power  of  the  court  to  relieve  against  forfeiture  does  not  extend  to 


4See  Re  Smith's  Lease,  Smith  v.  Richards,  [1951]   1  All  E.R.  346;  Adler  v.  Upper 

Grosvemn  Investment  Ltd.,  [1957]  1  All  E.R.  229. 
■"'See  Shields  v.    Dickler,    [19481    O.W.N.    145,    [19481    1    D.L.R.    809    (C.A.); 

Cowitz  V.  Seigel,  [1954J  O.W.N.  833,  [1955]   1  D.L.R.  678  (C.A.) 
«R.S.O.  1970,  c.  318. 
"R.S.O.  1970,  c.  228. 
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a  covenant  or  condition  against  the  assigning,  underletting,  parting  with  the 
possession,  or  disposing  of  the  land  leased.^  A  court  should  clearly  have 
power  to  relieve  against  forfeiture  where  a  tenant  assigns  or  sublets  without 
leave,  and  we  therefore  recommend  that  the  reference  to  "a  covenant  or 
condition  against  the  assigning,  underletting,  parting  with  the  possession,  or 
disposing  of  the  land  leased"  contained  in  subsection  7  of  section  20  of 
The  Landlord  and  Tenant  Act  be  deleted.^ 


RECOMMENDATIONS 

Contracting  Out  Generally 

Contracting  out  of  the  provisions  of  The  Landlord  and  Tenant  Act 
applicable  to  non-residential  tenancies  should  be  permitted,  except  where 
specifically  prohibited.  In  order,  however,  to  provide  some  protection  for 
the  tenant  by  drawing  his  attention  to  the  contracting  out,  The  Landlord 
and  Tenant  Act  should  be  amended  to  give  effect  to  the  following  require- 
ments: 

(1 )  where  a  non-residential  tenancy  agreement  contains  provisions  dealing 
with  the  rights  and  obligations  of  the  parties  which  vary  the  provisions 
of  The  Landlord  and  Tenant  Act  which  would  otherwise  govern  the 
relations  between  the  parties,  the  tenancy  agreement  should  be  re- 
quired to  contain  the  statement  recommended  in  this  chapter,  signed 
by  the  tenant  before  a  subscribing  witness,  acknowledging  that  the 
tenant  has  been  advised  that  the  tenancy  agreement  contains  provi- 
sions which  vary  the  provisions  of  The  Landlord  and  Tenant  Act  and 
that  by  entering  into  the  tenancy  agreement  he  shall  be  bound  by  the 
terms  thereof;  and 

(2)  where  the  tenancy  agreement  does  not  contain  such  a  signed  state- 
ment, the  provisions  of  The  Landlord  and  Tenant  Act  should  govern 
in  the  event  of  a  conflict  with  the  provisions  of  the  tenancy  agreement. 


Contracting  Out  with  Reference  to  Assigning  and  Subletting 

(1 )  Section  23  of  The  Landlord  and  Tenant  Act,  which  permits  a  tenancy 
agreement  for  non-residential  premises  to  contain  a  provision  that  the 
consent  of  a  landlord  to  an  assignment  or  subletting  may  be  unreason- 
ably withheld,  should  be  amended  to  give  effect  to  the  following  re- 
quirements: 


^Section  22  of  The  Judicature  Act  provides: 

22.  The  court  has  power  to  relieve  against  all  penalties  and  forfeitures, 
and,  in  granting  such  relief,  to  impose  such  terms  as  to  costs,  expenses, 
damages,  compensation  and  all  other  matters,  as  are  considered  just. 
Section  20(7)  of  The  Landlord  and  Tenant  Act  provides: 

20. — (7)   This   section    [providing   for   relief   against   forfeiture]    does   not 
extend, 

(a)   to   a   covenant   or   condition   against   the   assigning,   under- 
letting, parting  with  the  possession,  or  disposing  of  the  land 
leased;  .  .  . 
^It  should  be  noted  that  this  recommendation  applies  not  only  in  the  context  of 
non-residential  tenancies,  but  also  where  relief  is  sought  by  a  residential  tenant 
in  an  application  under  s.  106. 
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(a)  a  subsection  should  be  added  to  provide  that  the  words  "an  ex- 
press provision  to  the  contrary"  contained  in  section  23(1)  shall 
include  a  provision  which  permits  the  landlord  to  withhold  his 
licence  or  consent  on  certain  specified  grounds  and  that  a  refusal 
to  give  consent  based  on  such  specified  grounds  shall  not  be 
held  to  be  unreasonable;  and 

(b)  a  turther  subsection  should  be  added  setting  out  guidelines  as  to 
what  is  an  "unreasonable"  refusal.  These  guidelines  should  in- 
clude such  factors  as  the  personality  of  the  proposed  assignee  or 
sub-tenant  and  the  effect  of  the  proposed  assignment  or  sub- 
letting on  the  use  and  occupation  of  the  rented  premises. 

(2)  Section  20(7)  of  The  Landlord  and  Tenant  Act  should  be  amended 
by  deleting  the  reference  to  "covenant  or  condition  against  the  as- 
signing, underletting,  or  disposing  of  the  land  leased",  so  that  a  court 
may  have  the  power  to  relieve  against  forfeiture  where  a  tenant 
assigns  or  sublets  without  leave. 


CHAPTER  XXVIII 

SECURITY  DEPOSITS 


The  matter  of  security  deposits  was  dealt  with  in  some  detail  with 
respect  to  residential  tenancies  in  the  Commission's  Interim  Report,^  which 
recommended  that  the  taking  of  security  deposits  against  damage  to  the 
premises  should  be  illegal,  but  that  landlords  should  be  permitted  to  request 
payment  of  the  last  month's  rent  in  advance,  any  sum  so  paid  being  treated 
as  security  for  the  payment  of  rent  only.  The  Commission's  recommenda- 
tions were  implemented  by  sections  84-  and  85  of  The  Landlord  and  Ten- 
ant Act.  The  recommendations  contained  in  the  Interim  Report  and  their 
legislative  implementation  were  a  response  to  a  serious  situation  which  was 
causing  considerable  hardship  to  many  residential  tenants. 

We  have  considered  the  desirability  of  regulating  the  taking  of  security 
deposits  in  the  non-residential  sector  in  a  manner  similar  to  that  provided 
for  in  sections  84  and  85  of  The  Landlord  and  Tenant  Act.  We  have  con- 
cluded, however,  as  a  result  of  our  investigations,  that  any  problems  which 
may  exist  do  not  appear  to  be  of  a  dimension  requiring  legislative  action 
at  this  time,  unlike  the  situation  which  prevailed  with  respect  to  residential 
tenancies  prior  to  the  enactment  of  Part  IV  of  The  Landlord  and  Tenant 
Act.  Very  few  commercial  tenancy  agreements  provide  for  security  deposits. 
Furthermore,  where  a  security  deposit  is  required,  the  tenant  is  often  in  a 
better  position  than  a  residential  tenant  to  protect  his  interests. 

It  should  be  emphasized  that  while  the  regulation  of  security  deposits 
is  not  the  subject  of  a  recommendation  at  this  time,  the  potential  for  abus- 
ing the  right  to  request  and  obtain  a  damage  security  deposit  is  such  that 
should  evidence  of  a  substantial  problem  be  forthcoming,  which  investiga- 
tion has  thus  far  failed  to  reveal,  then  the  matter  will  have  to  be  recon- 
sidered. 


RECOMMENDATION 


Security  Deposits 


No  legislative  action  to  regulate  the  taking  of  security  deposits  in  the 
case  of  non-residential  tenancies  is  necessary  at  this  time. 


'^Interim  Report,  at  pp.  21-28.  Security  deposits  were  dealt  with  subsequently  by 
the  Commission  in  the  Report  on  Review  of  Part  IV,  at  pp.   15-17. 
-As  amended  by  S.O.  1972,  c.  123. 
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CHAPTER  XXIX 

FRUSTRATION  OF  THE  TENANCY  AGREEMENT 


In  this  chapter  the  Commission  is  concerned  with  the  situation  where 
the  rented  premises  can  no  longer  be  used  for  the  purpose  intended  be- 
cause of  damage  or  destruction  by  fire  or  other  calamity.  Apart  from 
private  contractual  provisions,  the  doctrine  of  frustration  of  contract,  which 
doctrine  provides  for  this  contingency,  is  not  applicable  to  non-residential 
tenancies.  The  principle  that  breaches  of  covenant  by  a  landlord  do  not 
entitle  the  tenant  to  any  relief,  save  for  a  claim  for  damages  in  a  proper 
case,  is  founded  upon  the  fact  that  the  tenant  is  still  vested  with  the  lease- 
hold estate  in  the  premises,  and  is  equally  applicable  to  the  case  of  destruc- 
tion of  the  premises  through  no  fault  of  the  landlord  or  the  tenant.^  Insofar 
as  residential  tenancies  are  concerned,-  by  virtue  of  section  88  of  The 
Landlord  and  Tenant  Act  the  doctrine  of  frustration  of  contract  is  made 
applicable  to  such  tenancies,  as  is  The  Frustrated  Contracts  Act:' 

The  Frustrated  Contracts  Act  is  concerned  primarily  with  total  frustra- 
tion; consequently,  in  the  case  of  residential  tenancies  the  courts  will  be 
limited  to  determining  whether  the  extent  of  the  damage  caused  is  such  as 
to  make  the  premises  unsuitable  for  continued  occupation.  This  is  as  it 
should  be,  inasmuch  as  the  parties  to  a  residential  tenancy  agreement  will 
almost  always  be  concerned  with  the  type  of  destruction  which  effectively 
renders  the  premises  uninhabitable. 

We  are  of  the  view  that  somewhat  different  statutory  provisions  should 
be  enacted  respecting  non-residential  tenancies,  provisions  more  in  keeping 
with  commercial  realities.  Almost  all  commercial  and  industrial  tenancy 
agreements  deal  explicitly  with  the  consequences  of  a  total,  or  partial,  de- 
struction of  the  rented  premises;  the  clauses  concerning  frustration  often 
involve  complex  rent  abatement  provisions,  further  complicated  by  existing 
provisions  respecting  payments  based  on  a  percentage  of  sales.  Any  recom- 
mendations we  make  in  this  chapter  should  reflect  the  more  comprehensive 
concerns  of  commercial  landlords  and  tenants,  but  should  not  preclude 
them  from  entering  into  their  own  agreements  which  will  govern  notwith- 
standing the  statutory  provisions.  Moreover,  while  it  is  recognized  that  the 
proposed  legislation  cannot  possibly  deal  with  every  permutation  or  com- 
bination of  events  involving  the  frustration  of  the  tenancy  agreement,  the 
legislation  should  provide  a  more  or  less  complete  code  comprehending 
the  most  likely  eventualities,  and  should  leave  the  parties  in  no  doubt  as  to 
their  legal  status  upon  the  occurrence  of  these  specified  events.  Therefore, 
the  proposed  legislation  should  not  provide,  for  example,  that  upon  total 
destruction  the  rent  should  cease  to  be  payable,  without  also  dealing  with 
the  obligation  to  rebuild  the  premises.  To  provide  for  the  former,  without 
the  latter,  leaves  a  legal  vacuum  where  the  tenancy  agreement  is  silent:  the 
cases  are  clear  that,  if  there  is  no  covenant  to  rebuild,  the  tenant  cannot 


^Mattlwy  V.  Curling,  [1922]  2  A.C.  180. 
-See  the  Interim  Report,  at  pp.  54-55. 
•5R.S.O.  1970,  c.  185. 
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compel  his  landlord  to  do  so,  even  where  the  agreement  provides  that  rent 
is  to  cease  upon  the  destruction  of  the  premises  and  until  the  premises  are 
rebuilt. •* 

The  Commission  recommends  the  enactment  of  legislation  to  provide 
for  the  situation  where  a  non-residential  tenancy  agreement  is  silent  con- 
cerning the  rights  and  obligations  of  the  parties  subsequent  to  damage  to 
or  destruction  of  the  rented  premises.  Where,  without  the  fault  of  the  land- 
lord or  the  tenant,  destruction,  damage  or  governmental  action  renders  the 
rented  premises  wholly  or  partially  unfit  for  the  purposes  of  the  tenant,  the 
tenancy  agreement  should  terminate,  or  the  obligations  of  the  tenant  under 
the  tenancy  agreement  should  be  suspended  or  should  abate,  according  to 
the  following  rules: 

(a)  in  the  event  of  total  destruction  and  if  the  premises  are  wholly 
unfit  for  occupancy,  either  the  landlord  or  the  tenant  shall  be 
entitled  to  terminate  the  tenancy  agreement,  in  which  event  the 
rent  shall  cease,  or,  if  neither  should  terminate,  then  the  land- 
lord shall  re-build,  and  the  rent  shall  abate  in  the  meantime; 

(b)  in  the  event  of  partial  destruction  and  if  the  premises  are  wholly 
unfit  for  occupancy,  then  the  landlord  shall  re-build  and  the  rent 
shall  abate  in  the  meantime;  and 

(c)  in  the  event  of  partial  destruction  and  if  the  premises  are  capable 
of  being  partially  used  for  the  purposes  for  which  they  are  rented, 
then  the  rent  shall  abate  in  the  proportion  that  the  part  of  the 
premises  which  is  rendered  unfit  for  occupancy  bears  to  the  en- 
tire premises  and  the  landlord  shall  repair  the  damage  with  all 
reasonable  speed. 

The  provisions  are  not  intended  to  apply  to  dealings  other  than  be- 
tween the  landlord  and  the  tenant  and  those  claiming  through  them.  They 
are  not  intended  to  apply  so  as  to  affect  the  tenant's  rights  against  third 
persons  that  would  have  existed  in  the  absence  of  the  enactment  of  such 
provisions. 

The  great  variety  of  possible  circumstances  which  might  arise,  upon 
destruction  or  damage  occurring  to  the  rented  premises,  makes  it  necessary 
to  reduce  the  number  of  possibilities  which  can  be  encompassed  in  statu- 
tory provisions  drafted  to  deal  with  this  situation.  The  suggested  provisions, 
however,  afford  at  least  some  protection  to  the  tenant  in  the  event  that  the 
tenancy  agreement  has  not  made  alternative  provisions. 

RECOMMENDATIONS 

Frustration  of  the  Tenancy  Agreement 

The  Landlord  and  Tenant  Act  should  be  amended  to  provide  for  the 
situation  where  the  parties  to  a  non-residential  tenancy  agreement  have  not 
agreed  upon  what  provisions  should  govern  in  the  event  that,  without  the 
fault  of  the  landlord  or  the  tenant,  destruction,  damage  or  governmental 
action  renders  the  premises  wholly  or  partially  unfit  for  the  purposes  of  the 
tenant.   In  such  cases,  the  tenancy  agreement  should  terminate,   or  the 


4See  Dimkebnan  v.  Lister,  [1927]  4  D.L.R.  612,  61  O.L.R.  89  (C.A.);  Victor  v. 
Lynch,  [1944]  3  D.L.R.  94,  18  M.P.R.  46  (N.S.C.A.). 
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obligations  of  the  tenant  should  be  suspended  or  should  abate,  according 
to  the  following  rules: 

(a)  in  the  event  of  total  destruction  and  if  the  premises  are  wholly 
unfit  for  occupancy,  either  the  landlord  or  the  tenant  shall  be 
entitled  to  terminate  the  tenancy  agreement,  in  which  event  the 
rent  shall  cease,  or,  if  neither  should  terminate,  then  the  landlord 
shall  re-build,  and  the  rent  shall  abate  in  the  meantime; 

(b)  in  the  event  of  partial  destruction  and  if  the  premises  are  wholly 
unfit  for  occupancy,  then  the  landlord  shall  re-build,  and  the 
rent  shall  abate  in  the  meantime;  and 

(c)  in  the  event  of  partial  destruction  and  if  the  premises  are  capable 
of  being  partially  used  for  the  purposes  for  which  they  are  rented, 
then  the  rent  shall  abate  in  the  proportion  that  the  part  of  the 
premises  which  is  rendered  unfit  for  occupancy  bears  to  the  en- 
tire premises  and  the  landlord  shall  repair  the  damage  with  all 
reasonable  speed. 

Any  statutory  provision  implementing  this  recommendation  should  not 
apply  so  as  to  affect  the  tenant's  rights  against  third  persons  that  would 
have  existed  in  the  absence  of  the  enactment  of  such  provisions. 


CHAPTER  XXX 

DISTRESS 


1 .       Introduction 

The  remedy  of  distress,  essentially  an  extra-judicial  means  of  recover- 
ing rent  by  the  seizure  and  sale  of  a  tenant's  chattels,  was  examined  in 
considerable  detail  by  the  Commission  in  its  report  on  residential  tenan- 
cies.^ The  Commission  concluded  that  the  advantages  of  distress  to  land- 
lords were  far  outweighed  by  its  disadvantages  to  tenants  and  the  public, 
and  recommended  the  abolition  t^f  the  right  to  distrain.  Pursuant  to  the 
Commission's  recommendation,  section  86  of  The  Landlord  and  Tenant 
Act  was  enacted,  which  abolished  the  remedy  of  distress  for  default  in  the 
payment  of  rent  in  the  case  of  residential  tenancies. 

So  far  as  non-residential  tenancies  are  concerned,  two  factors  have 
led  us  to  the  conclusion  that  a  different  approach  is  warranted  from  that 
which  we  took  with  respect  to  residential  tenancies.  In  the  first  place,  we 
could  find  no  marked  sentiment  among  either  landlords  or  tenants  of  com- 
mercial premises  favouring  the  abolition  of  the  remedy  of  distress.  There 
was,  however,  among  those  interviewed,  an  acknowledgment  of  a  need  for 
a  restatement  of  the  law  governing  the  right  of  distress  so  as  to  ensure  a 
greater  degree  of  fairness  to  all  parties  affected  by  its  operation.  Secondly, 
landlords  of  commercial  premises  are,  in  one  sense,  more  vulnerable  than 
landlords  of  residential  tenancies  in  that  they  ordinarily  experience  greater 
difficulty  in  reletting  than  do  landlords  of  residential  premises.  Many  com- 
mercial properties  are  suitable  for  specialized  tenancies,  and  the  fact  that  a 
tenant  (especially  one  engaged  in  retail  trade)  has  been  unsuccessful  may 
contribute  to  the  problem  of  finding  a  satisfactory  new  tenant.  Such  a 
situation  must  inevitably  result  in  a  certain  amount  of  sympathy  for  the 
commercial  landlord's  position.  Both  of  these  factors  suggest  that  the  reten- 
tion of  at  least  some  form  of  the  remedy  of  distress  is  warranted. 

Although  the  remedy  is  not  often  resorted  to  as  a  means  of  rent  re- 
covery, it  remains  an  effective  device  whereby  the  landlord  may  test  the 
tenant's  financial  position  when  he  feels  himself  to  be  insecure,  and  is  often 
used  as  a  summary  and  informal  (and,  it  should  be  added,  illegal)  means 
of  regaining  possession  of  the  rented  premises.  Rather  than  face  the  possi- 
bility of  the  rented  premises  being  locked  up  as  a  result  of  a  seizure  pur- 
suant to  a  distress  warrant,  the  tenant  will  often  pay  the  arrears  of  rent 
claimed,  even  if  he  is  of  the  opinion  that  the  claim  is  inflated.  Because  such 
a  seizure  often  results  in  the  tenant  giving  up  possession,  the  need  for  the 
landlord  to  resort  to  the  courts  to  obtain  a  writ  of  possession  is  obviated. 
Furthermore,  since  there  are  only  rare  cases  where  the  course  of  conduct 
described  above  is  questioned  by  a  tenant,  the  legality  of  the  taking  of 
possession  and  the  disposal  of  the  tenant's  personal  property  remains  un- 
contested. In  those  cases  where  the  remedy  is  resorted  to,  it  is  obvious  that 


^Interim  Report,  at  pp.  13-20.  It  might  be  noted  that  distress  is  not  limited  to  the 
recovery  of  rent;  it  is  a  self-help  remedy,  given  by  the  common  law,  by  contract 
or  by  statute,  which  can  arise  in  other  contexts,  for  example,  distress  for  arrears 
of  taxes. 
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the  landlord  benefits  from  the  fact  that  he  may  act  quickly  and  without 
prior  notice.  Where  a  tenant  intends  to  dispose  of  otherwise  distrainable 
chattels  in  a  clandestine  fashion,  speed  is  essential. 

Where  a  legitimate  dispute  exists  as  to  the  right  of  a  landlord  to  dis- 
train or  concerning  the  amount  which  is  owing  in  rent,  the  tenant  may 
proceed  under  Part  II  of  The  Landlord  and  Tenant  Act  if  he  wishes  to 
contest  the  right  to  distrain  or  the  amount  claimed.  Section  66  provides  as 
follows: 

( 1 )  Where  goods  or  chattels  are  distrained  by  a  landlord  for 
arrears  of  rent  and  the  tenant  disputes  the  right  of  the  landlord  to 
distrain  in  respect  of  the  whole  or  any  part  of  the  goods  or  chattels, 
or  disputes  the  amount  claimed  by  the  landlord,  or  the  tenant  claims 
to  set  off  against  the  rent  a  debt  that  the  landlord  disputes,  the  land- 
lord or  the  tenant  may  apply  to  the  judge  to  determine  the  matters 
so  in  dispute,  and  the  judge  may  hear  and  determine  them  in  a  sum- 
mary way,  and  may  make  such  order  in  the  premises  as  he  considers 
just. 

(2)  Where  the  tenant  disputes  the  right  of  the  landlord  to  dis- 
train in  respect  of  the  whole  or  any  part  of  the  goods  or  chattels,  or 
disputes  the  amount  claimed  by  the  landlord,  the  landlord  or  the  ten- 
ant may,  before  any  distress  has  been  made,  apply  to  the  judge  to 
determine  the  matter  so  in  dispute,  and  the  judge  may  hear  and  deter- 
mine it  in  a  summary  way,  and  may  make  such  order  in  the  premises 
as  he  considers  just. 

Section  67  provides  for  the  giving  of  security  by  the  tenant  upon  the 
disposition  of  the  application  under  section  66: 

When  notice  of  such  an  application  has  been  given  to  the 
landlord  or  tenant,  as  the  case  may  be,  the  judge,  pending  the  dis- 
position of  it  by  him,  may  make  such  order  as  he  considers  just  for 
the  restoration  to  the  tenant  of  the  whole  or  any  part  of  the  goods  or 
chattels  distrained,  or  preventing  a  distress  being  made,  upon  the 
tenant  giving  security,  by  payment  into  court  or  otherwise  as  the  judge 
directs,  for  the  payment  of  the  rent  that  is  found  due  to  the  landlord 
and  for  the  costs  of  the  distress  and  of  the  proceedings  before  the 
judge  and  of  any  appeal  from  his  order,  or  such  of  them  as  the  tenant 
may  be  ordered  to  pay. 

Sections  69  and  70  provide  for  the  trial  of  an  action  or  issue  in  the 
Supreme  Court  where  the  rent  claimed  exceeds  $800  or  where  a  question 
of  the  county  court  judge's  jurisdiction  is  raised. 

One  benefit  of  restating  the  law  of  distress  in  contemporary  terms 
would  be  to  assist  those  carrying  out  the  seizure  to  know  the  requirements 
to  which  they  are  bound  to  adhere.  At  present,  private  bailiffs  are  usually 
employed  to  carry  out  the  distress  on  the  authority  of  the  landlord's  war- 
rant. Since  distress  is  a  private  remedy,  judicial  supervision  exists  only  in 
the  event  of  proceedings  being  brought  under  Part  II  of  The  Landlord  and 
Tenant  Act  or  by  an  action  apart  from  the  provisions  of  that  Part.  In  the 
view  of  the  Commission,  it  would  represent  a  salutary  step  to  remove  the 
bailiflf  from  his  "hired  gun"  status.  This  would  be  accomplished  by  having 
all  distress  proceedings  dealt  with  by  the  sheriff  of  the  county  or  district 
where  the  rented  premises  are  situated.  If  problems  arise  in  carrying  out 
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prompt  enforcement,  private  bailiffs  could  be  employed  by  the  sheriff  as 
sheriff's  officers  in  distress  matters.  To  avoid  any  allegations  of  favourit- 
ism, the  enforcement  of  distress  warrants  could  be  allotted  on  a  rotating 
basis  to  those  private  bailiffs  who  had  received  provincial  licences  for  that 
purpose. 

As  speed  and  secrecy  are  essential  in  carrying  out  distraints,  the  Com- 
mission is  of  the  view  that  an  accommodation  of  the  interests  of  landlords 
and  tenants  would  best  be  achieved  by  requiring  that  an  order  be  obtained, 
on  an  ex  parte  application  to  a  judge  of  the  county  or  district  court  where 
the  rented  premises  are  situated,  before  a  distress  can  be  carried  out.  Such 
an  application  would  require  the  making  of  an  affidavit  by  the  landlord  in 
support  of  the  application.  This  should  discourage  the  issuing  of  a  distress 
warrant  without  adequate  cause  or  for  an  overstated  amount.  At  the  same 
time,  by  maintaining  an  elem.ent  of  secrecy,  the  interests  of  the  landlord 
would  be  protected. 

As  noted  earlier,  a  purported  distress  is  sometimes  employed  as  a 
means  of  retaking  possession  and  determining  the  tenancy.  Where  security 
is  ordered  by  the  court  for  release  of  the  goods,  the  deposit  of  such  security 
may  be  beyond  the  means  of  the  tenant.  Whatever  the  merits  of  his  de- 
fence, the  mere  effecting  of  the  distress  often  forecloses  the  possibility  of 
his  ever  being  vindicated.  On  the  other  hand,  the  longer  the  tenant  remains 
in  possession  of  the  premises,  freely  able  to  dispose  of  otherwise  distrain- 
able  goods,  the  greater  is  the  likelihood  that  the  landlord  will  be  deprived 
of  the  benefits  of  the  remedy. 

Apart  from  its  el!icacy  as  a  means  of  illegally  regaining  possession 
(which,  it  is  hoped,  will  be  eliminated  if  the  Commission's  recommenda- 
tions are  adopted),  the  effectiveness  of  the  remedy  of  distress  would  appear 
to  lie  more  in  the  threat  of  its  use  than  in  the  use  itself.  Many  landlords 
know,  as  a  result  of  experience,  that  if  they  are  compelled  to  carry  out  the 
threat,  the  final  results  are,  in  a  great  many  instances,  disappointing.  It 
the  tenant's  personal  property  is  subject  to  a  valid  conditional  sales  con- 
tract, the  landlord's  right  of  distress  will  be  postponed  to  the  interest  of  the 
conditional  sales  vendor.  The  intention  of  The  Personal  Property  Security 
Act-  would  appear  to  be  to  subject  the  landlord's  right  of  distress  to  the 
entire  range  of  personal  property  security  interests  dealt  with  under  that 
Act,  which  should  have  considerable  impact  on  the  effectiveness  of  distress 
in  the  future.  There  remains  the  further  possibility  that  the  distress  will 
precipitate  proceedings  under  the  Bankruptcy  Act.  With  the  making  of  a 
receiving  order,  all  proceedings  to  enforce  a  right  of  distress  must  be  term- 
inated and  the  landlord's  rights  become  limited  to  his  right  of  preference 
established  under  the  Bankruptcy  Act  and  The  Landlord  and  Tenant  Act. 
Quite  apart  from  the  foregoing,  the  value  of  the  tenant's  personal  property 
is  quite  often  insufficient  to  compensate  the  landlord  for  bailiffs'  costs  and 
legal  expenses.  Thus  it  is  obvious  that  in  many  instances  the  threat  is  more 
valuable  than  the  actual  enforcement  of  the  remedy,  and  this  may  well  be 
true  to  an  even  greater  extent  in  the  future. 

In  spite  of  what  has  just  been  said,  the  Commission,  for  the  reasons 
indicated  earlier,  is  of  the  view  that  the  remedy  of  distress  ought  to  be  re- 
tained for  non-residential  tenancies.  The  proposals  to  be  made  for  the 
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codification,  simplification  and  revision  of  the  law  of  distress  are,  for  the 
most  part,  procedural,  and  are  intended  to  clarify  and  define  the  rights  of 
the  landlord  and  the  tenant  where  resort  is  made  to  the  remedy. 

One  of  the  main  recommendations  of  this  chapter  is  that  proceedings 
to  enforce  a  claim  of  distress  should  be  integrated  with  the  procedure  for 
enforcing  writs  of  execution  against  personal  property  and  that  the  exercise 
of  the  remedy  should  be  subject  to  a  certain  degree  of  judicial  control.  For 
this  reason,  we  recommend  that  the  somewhat  archaic  word  "distress''  be 
abandoned  in  favour  of  a  word  or  words  more  properly  descriptive  of  the 
nature  of  the  remedy.  The  words  ''rent  execution''  would  appear  to  be  a 
more  appropriate  description  than  ''distress",  and  we  recommend  that  the 
more  modern  terminology  be  adopted  to  describe  the  remedy  insofar  as  it 
relates  to  the  recovery  of  rent."' 

Before  proceeding  with  a  detailed  discussion  of  our  recommendations 
for  the  reform  of  the  law  relating  to  distress,  some  reference  should  be 
made  to  the  law  as  it  relates  to  tenancies  of  agricultural  premises.  Certain 
of  the  distress  provisions  of  The  Landlord  and  Tenant  Act  relate  specific- 
ally to  such  tenancies:  section  44  (right  to  distrain  grain,  etc.;  grain  not  to 
be  removed  to  the  damage  of  the  owner  out  of  the  place  where  it  is  found 
until  it  is  replevied  or  sold  in  default  of  replevying);  section  45  (right  to 
seize  tenant's  livestock  pasturing  upon  any  highway;  right  to  seize  standing 
crops;  manner  of  appraisement  and  sale  of  standing  crops;  liability  of  pur- 
chaser of  standing  crops  for  rent);  section  46  (exemption  from  distress  of 
certain  animals  if  there  are  other  chattels  available);  section  51(1)  (dis- 
trained animals  not  to  be  removed  from  municipality  except  to  enclosure 
in  same  county  not  more  than  three  miles  from  place  where  distress  taken); 
section  57  (liability  of  growing  crops  seized  and  sold,  for  rent  accruing 
after  seizure  and  sale,  so  long  as  they  remain  on  the  land).  The  recom- 
mendations in  this  chapter  are  intended  to  apply  to  agricultural  tenancies 
in  the  same  manner  as  to  other  non-residential  tenancies.  This  would  re- 
quire the  repeal  of  the  foregoing  provisions  of  The  Landlord  and  Tenant 
Act.  If  at  some  future  time  the  general  law  governing  rent  execution  is 
found  to  be  deficient  insofar  as  it  relates  to  agricultural  tenancies,  special 
provisions  could  be  enacted  at  such  time  to  take  account  of  any  problems 
which  may  be  peculiar  to  these  tenancies. 

2.      Contracting  Out  of  Statutory  Provisions  Governing  Rent  Execution 

The  recommendations  in  this  chapter  represent  an  attempt  to  protect 
the  vital  interests  of  landlords  and  tenants  with  respect  to  rent  execution, 
and  flow  from  the  deficiencies  inherent  in  the  existing  law  of  distress.  If 
experience  in  the  residential  sector  is  any  guide,  the  contracting  out  of 
statutory  protection  will  likely  be  resorted  to  in  almost  every  case  if  it  is 
permitted.  We  are  of  the  view  that  the  right  to  effect  a  rent  execution 
should  be  strictly  in  accordance  with  the  procedures  to  be  proposed.  Con- 
tracting out  should  be  prohibited. 

We  recommend,  therefore,  that  the  part  of  The  Landlord  and  Tenant 
Act  which  is  to  govern  non-residential  tenancies  should  contain  a  provision 
to  the  eflfect  that  no  landlord  shall  levy  rent  execution  for  default  of  rent 


•"^If  this  recommendation  is  adopted,  some  modification  would  be  required  to  the 
language  of  other  statutes  where  the  word  "distress"  appears.  See,  for  example, 
The  Replevin  Act,  R.S.O.  1970,  c.  412. 
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whether  a  right  of  distress  or  rent  execution  has  heretofore  existed  by 
statute,  the  common  hiw  or  contract,  except  in  the  manner  permitted  by 
the  Act,  notwithstanding  any  other  Act  or  any  agreement  or  waiver  to  the 
contrary. 

3.      Conditions  Precedent  to  Effecting  Rent  Execution 

As  we  stated  earher,  the  proposals  to  be  made  for  reform  of  this  area 
of  landlord  and  tenant  law  arc  concerned  largely  with  procedural  matters. 
They  are  intended  to  effect  a  change  in  the  law  so  that  it  conforms  with 
modern  commercial  requirements  while  at  the  same  time  ensuring,  that  the 
legitimate  interests  of  commercial  landlords  and  tenants  are  protected. 

Landlords  should  be  required  to  obtain  an  order  from  a  county  or 
district  court  judge  before  a  rent  execution  may  be  carried  out.  Rent  ex- 
ecution should  only  be  carried  out  by  a  sheriff  or  sheriff's  officer.  Because 
rent  execution  represents  one  of  the  very  few  instances  where  a  seizure  can 
be  carried  out  before  judgment,  it  does  not  seem  unfair  to  permit  a  judge 
to  fix  security  in  order  to  protect  a  tenant  against  damages  which  might 
result  from  an  excessive,  unlawful  or  irregular  rent  execution.^ 

We  recommend,  therefore,  that  provisions  setting  forth  conditions 
precedent  to  obtaining  a  rent  execution  be  enacted  in  The  Landlord  and 
Tenant  Act,  applicable  to  non-residential  tenancies.  Provisions  along  the 
following  lines  are  proposed: 

(1)  A  landlord  may  levy  rent  execution  for  the  rent  of  any 
premises  to  which  this  Part  applies. 

(2)  "Rent  execution"  means  any  and  all  acts  or  things  done  in 
the  exercise  of  a  power  of  rent  execution  whether  arising  by  statute, 
the  common  law  or  contract. 

(3)  No  rent  execution  shall  be  levied  except  after  the  landlord 
has  first  obtained  an  order  from  a  judge  of  the  county  or  district  court 
of  the  county  or  district  in  which  the  premises  are  situated,  upon  a 
summary  ex  parte  application. 

(4)  In  support  of  such  application  there  shall  be  filed  a  true 
copy  of  the  tenancy  agreement,  if  any,  together  with  an  affidavit  of 
the  landlord  or  some  person  acting  on  his  behalf  having  personal 
knowledge  of  the  facts  relating  to  the  application,  setting  out  the  par- 
ticulars of  the  claim  for  arrears  of  rent  which  it  is  claimed  are  justly 
due  and  owing. 

(5)  The  order  of  the  judge  permitting  a  rent  execution  to  be 
levied  shall  state  the  amount  of  arrears  of  rent  claimed  by  the  land- 
lord. 

(6)  The  judge  may  fix  an  amount  for  security  to  be  paid  into 
court  or  otherwise  by  the  landlord  for  the  costs  of  the  rent  execution, 
and  any  claim  for  damage  in  respect  of  the  rent  execution. 


4 At  the  present  time,  section  54  of  The  Landlord  and  Tenant  Act  governs 
irregularities  or  unlawful  acts  occurring,  however,  after  a  distress  is  made.  The 
section  deems  the  distress  itself  not  to  be  unlawful  and  states  that  the  person 
aggrieved  by  the  unlawful  act  may  recover  by  action  full  satisfaction  for  the 
special  damage  sustained  thereby. 
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(7)  In  fixing  an  amount  for  security,  the  judge  shall  consider  the 
possible  injury  to  the  tenant  which  would  be  caused  by  a  rent  execu- 
tion which  is  unreasonable  or  otherwise  unlawful  or  irregular. 

(8)  No  rent  execution  shall  be  made  except  by  a  sheriff,  deputy 
sheriff  or  sheriff's  officer  of  the  county  or  district  where  the  premises 
are  situated  or  by  some  other  person  authorized  in  writing  to  do  so  by 
a  judge  of  the  county  or  district  court  where  the  premises  are  situated. 

(9)  No  rent  execution  shall  be  made  unless  the  landlord  or  his 
duly  authorized  agent  has  executed  and  delivered  to  some  person  au- 
thorized by  this  Act  to  make  a  rent  execution  a  proper  warrant  in  that 
behalf  and  proof  that  any  order  for  security  has  been  complied  with. 
Such  warrant  shall  be  in  accordance  with  a  Form  provided  for  by  the 
regulations. 


4.      Property  Subject  to  Rent  Execution  and  Manner  of  Carrying 
out  Rent  Execution 

Generally  speaking,  a  landlord  may  not  at  present  distrain  goods 
which  do  not  belong  to  the  tenant  liable  for  the  rent;  the  restriction  is, 
however,  subject  to  certain  exceptions  as  outlined  in  section  31(2)  of  The 
Landlord  and  Tenant  Act.  Thus  the  restriction  does  not  apply,  for  ex- 
ample, to  goods  claimed  under  an  execution,  goods  subject  to  a  chattel 
mortgage  or  which  have  been  otherwise  transferred,  or  goods  claimed  by 
certain  relatives.  Furthermore,  subject  to  the  provisions  governing  the 
fraudulent  removal  of  property,  the  result  of  section  47  of  The  Landlord 
and  Tenant  Act  is  that  chattels  which  are  not  at  the  time  of  the  rent  execu- 
tion on  the  premises  in  respect  of  which  the  rent  is  due  cannot  be  dis- 
trained. 

We  are  of  the  view  that  the  present  restriction  on  distress  to  goods 
belonging  to  the  tenant  liable  for  the  rent,  with  exceptions  made  for  goods 
falling  into  a  variety  of  categories,  lends  itself  to  abuse  and  should  be  re- 
moved, subject  to  priorities  being  established  between  the  interest  of  the 
landlord  and  the  interests  of  other  secured  parties  and  subject  to  the  pro- 
visions of  section  32  of  The  Landlord  and  Tenant  Act  (protection  of  sub- 
tenants). We  recommend,  therefore,  that  section  31  be  repealed. 

We  recommend,  however,  that  section  47  of  The  Landlord  and  Tenant 
Act,  which  limits  distress  to  goods  on  the  premises  in  respect  of  which  the 
rent  is  due,  be  retained,  subject  to  the  use  of  the  words  ''rent  execution" 
rather  than  "distress".  For  additional  clarity,  it  should  also  be  provided  that 
personal  property  located  upon  premises  occupied  by  a  tenant  shall,  unless 
exempted  by  statute,  be  subject  to  rent  execution  for  any  rent  due  and 
payable. 

It  is  our  view  that  the  remedy  of  rent  execution  should  be  incorpor- 
ated into  the  general  body  of  law  governing  the  enforcement  of  writs  of 
execution  against  personal  property  after  judgment,  in  the  hope  that  a 
better  balance  than  exists  at  present  between  the  interests  of  landlords  and 
tenants  will  be  thereby  achieved.  We  recommend,  therefore,  that  The 
Landlord  and  Tenant  Act  be  amended  to  provide  that  a  rent  execution  may 
be  levied  at  any  time  that  it  is  lawful  to  seize  personal  property  under  a 
writ  of  execution  and  shall  be  subject  to  the  same  rules  as  govern  the 
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seizure  and  sale  t^f  personal  property  under  a  writ  of  execution/"'  unless 
otherwise  provided  in  the  Act.  Thus,  for  example,  chattels  exempt  from 
seizure  under  a  writ  of  execution  would  also  be  exempt  from  seizure  under 
a  rent  execution. 

We  recommend  further  that  consideration  be  given  to  the  enactment 
of  specific  notice  requirements  in  order  to  ensure  that  the  tenant  is  informed 
as  to  what  personal  property  has  been  seized  under  the  rent  execution  and 
as  to  the  rent  in  arrears.  Under  such  requirements,  in  addition  to  a  copy  of 
the  order  of  the  judge  allowing  the  rent  execution  and  a  copy  of  the  war- 
rant, a  notice  in  writing  of  the  rent  execution,  stating  the  cause  of  the  rent 
execution,  the  date  of  the  seizure  and  the  personal  property  seized,  suf- 
ficient to  inform  the  tenant  or  owner  of  the  personal  property  as  to  the 
property  seized  and  as  to  the  amount  of  rent  in  arrears,  would  be  given  to 
the  tenant  and  any  other  person  known  to  the  landlord  to  have  an  interest 
in  the  property.  Such  notice  would  be  given  personally  or  by  mail,  and 
would  be  given  within  a  stated  period,  such  as  five  days  of  the  carrying  out 
of  the  rent  execution.  In  light  of  the  general  recommendation  as  to  the 
integration  of  proceedings  to  enforce  writs  of  execution  and  proceedings  to 
enforce  claims  of  rent  execution,  the  foregoing  remarks  as  to  specific  notice 
requirements  are  intended  as  suggestions  only.  Reference  is  made  to  the 
Alberta  legislation  referred  to  below. 

Under  the  common  law,  a  confusing  array  of  rules  have  developed 
relating  to  the  legal  means  of  gaining  entry  to  effect  a  distress.^'  Thus  while 
the  outer  door  of  the  rented  premises  may  not  be  broken,  the  outer  door 
may  be  opened  in  the  usual  way  if  it  is  not  locked.  After  an  initial  legal 
entry,  where  the  person  carrying  out  the  distress  is  forcibly  expelled  by  the 
tenant,  he  can  obtain  the  assistance  of  a  peace  officer  to  regain  entry,  which 
may  be  made  forcibly  in  such  a  case.  The  rules  are  somewhat  narrower 
than  the  common  law  rules  relating  to  the  enforcement  by  sheriffs  of  writs 
of  execution;  under  the  latter  rules,  for  example,  the  outer  door  of  premises 
occupied  by  the  debtor  but  not  being  his  dwelling  house,  may  be  broken 
open,  and  in  addition  a  sheriff  may  break  the  outer  door  of  a  dwelling 
house  where  the  goods  of  a  non-occupier  are  to  be  seized. 

If  the  recommendation  for  the  integration  of  procedures  for  effecting 
a  rent  execution  with  those  applicable  to  enforcing  the  writs  of  execution 
is  accepted,  the  same  rules  would  apply  with  respect  to  entry  to  enforce  a 
rent  execution  as  apply  to  entry  pursuant  to  a  writ  of  execution,  although 
it  would  appear  to  be  desirable  to  require  a  judge's  order  before  any  private 
dwelling  could  be  entered  by  force.  The  same  rules  would  also  apply  as  to 
the  procedure  relating  to  sale  of  the  goods.  The  integration  of  the  pro- 
cedures would  serve  a  twofold  purpose: 

( 1  )  the  problem  of  having  a  new  area  of  responsibility  with  a  separ- 
ate set  of  legal  principles  thrust  upon  sheriffs  would  be  resolved. 
If  rent  executions  are  to  be  carried  out  only  by  sheriffs  or  those 
employed  by  them,  there  would  appear  to  be  no  reason  why  a 
different  set  of  rules  should  apply,  depending  on  whether  a  sheriff 


•'"'See    The   Execution    Act,    R.S.O.    1970,    c.    152;    Rules   of   Practice,    Rules    557 

et  seq. 
''See,  generally,  Halsbury's  Laws  of  Eni^land  (3cl  eel.).  Vol.   12,  at  pp.    129-131: 

Vol.  16,  at  pp.  40-42. 


220 

is  carrying  out  a  rent  execution  or  enforcing  a  writ  of  execution; 
and 

(2)  a  system  of  seizure  and  sale  would  come  into  effect  which  would 
be  more  compatible  with  the  needs  of  the  parties  and  less  subject 
to  the  problems  posed  by  the  exceedingly  complex  law  of  distress. 

An  excellent  basis  for  further  study  in  this  area  is  furnished  by  The 
Seizures  Act  of  the  Province  of  AlbertaJ  which  contains  detailed  provisions 
governing  seizure  and  sale  both  under  a  writ  of  execution  and  under  a  rent 
execution,  the  same  rules  generally  being  made  applicable  to  both  remedies. 
The  statute,  being  Appendix  B  to  this  Report,  provides  an  example  of  what 
appears  to  be  a  reasonably  harmonious  merger  under  one  Act  of  the  legal 
principles  applicable  to  both  these  areas  of  the  law  and  we  commend  its 
examination. 


5.      Priorities  Between  Landlord  and  Other  Secured  Parties 

We  recommend  that  the  priority  of  the  landlord's  claim  over  that  of 
a  person  claiming  under  an  execution  against  the  tenant  be  preserved,  by 
the  enactment  of  a  statutory  provision  along  the  following  lines: 

The  landlord's  claim  to  personal  property  under  a  rent  execution 
shall  have  priority  over  the  interest  in  such  property  of  a  person 
claiming  under  a  writ  of  execution  against  the  tenant. 

So  far  as  the  interests  of  a  conditional  vendor  and  of  a  chattel  mort- 
gagee are  concerned,  under  the  present  law  the  interest  of  the  latter  ranks 
behind  that  of  the  landlord,  whereas  this  is  not  the  case  with  respect  to  the 
interest  of  the  former.  This  difference,  contained  in  section  31(2)  of  The 
Landlord  and  Tenant  Act  which  we  have  already  recommended  be  re- 
pealed, lacks  a  rational  foundation;  there  would  appear  to  be  no  reason  for 
treating  the  interest  of  the  chattel  mortgagee  differently  from  that  of  the 
conditional  vendor. 

Chattel  mortgages  and  conditional  sales  will  eventually  be  governed  by 
The  Personal  Property  Security  Act,^  which  is  not  yet  in  force  except  for 
registration  purposes.  In  our  view,  all  forms  of  security  interest  within  the 
contemplation  of  that  Act,  including  those  of  conditional  vendors  and  chat- 
tel mortgagees,  should  enjoy  priority  over  the  landlord's  right  to  a  rent 
execution,  subject  to  the  landlord  being  able  to  pay  the  amount  owing  to 
the  secured  creditor  and  being  subrogated  to  his  interest  in  the  property, 
and  having  his  right  of  seizure  preserved.  If  the  landlord's  interest  were  to 
be  given  priority  over  that  of  persons  holding  secured  interests,  conflicts 
could  arise  as  there  would  be  an  incentive  on  the  part  of  the  latter  to  take 
proceedings  to  petition  a  tenant  into  bankruptcy,  thus  stopping  the  rent 
execution  and  leaving  the  landlord  with  his  statutory  lien.  We  recommend 
that  the  priority  of  security  interests  under  The  Personal  Property  Security 
Act  over  that  of  the  landlord  claiming  under  a  rent  execution  be  provided 
for  in  The  Landlord  and  Tenant  Act. 

Section  3(1)  of  The  Personal  Property  Security  Act  provides  that  the 
Act  does  not  apply  "to  a  lien  given  by  statute  or  rule  of  law".  While  distress 


"R.S.A.  1970,  c.  338,  as  amended  by  S.A.  1972,  c.  89,  s.   19. 
«R.S.O.  1970,  c.  344. 
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is  regarded  in  the  United  States  as  a  form  of  lien  and  thus  excluded  from 
the  operation  of  Article  9  of  the  Uniform  Commercial  Code  (the  statute 
upon  which  The  Personal  Property  Security  Act  is  based),  distress  has  not 
been  considered  as  a  lien  either  in  England  or  in  Canada.  We  recommend 
that  section  3(1)  of  The  Personal  Property  Security  Act  be  clarified  so  as 
to  ensure  that  a  rent  execution  is  excluded  from  the  registration  and  other 
provisions  of  the  statute,  since  under  the  present  wording  of  the  section  the 
issue  is  not  entirely  clear. 

6.  Rent  Execution  After  the  Termination  oj  the  Tenancy  Agreement 

Section  41  of  The  Landlord  and  Tenant  Act  permits  a  distress  to  be 
made  for  all  rent  in  arrears  and  due  upon  a  tenancy  agreement  after  the 
determination  of  that  tenancy  agreement  just  as  it  might  have  been  made 
before  such  determination.  The  section  applies  in  the  case  of  tenancies  for 
a  term  of  years,  for  a  life  or  lives  and  at  will,  provided  that  the  distress  is 
made  within  six  months  after  the  determination  ot  the  tenancy  agreement 
and  during  the  continuance  of  the  landlord's  title  or  interest,  and  during  the 
possession  of  the  tenant  from  whom  such  arrears  became  due.  The  deter- 
mination of  whether  the  tenant  is  in  possession,  normally  evidenced  by  the 
keeping  of  the  premises  as  his  own  to  the  exclusion  of  other  people,"  is  one 
that  has  caused  considerable  difhculty  and  is  not  always  easily  resolved. 
The  present  wording  of  section  41  would  appear  to  be  a  product  of  the 
feudal  insistence  on  possession  consistent  with  the  maintenance  of  a  lease- 
hold estate. 

If  the  tenant  leaves  personal  property  on  the  rented  premises  after 
determination  of  the  tenancy  agreement,  there  would  appear  to  be  no  rea- 
son why  the  right  of  rent  execution  should  not  continue  for  a  reasonable 
period  of  time  without  consideration  of  the  question  as  to  whether  posses- 
sion is  such  as  would  under  the  present  law  permit  a  distress.  A  period  of 
six  months  is  recommended.  While  we  are  not  generally  in  favour  of  en- 
larging the  scope  of  the  remedy,  to  do  so  in  this  case  avoids  the  need  for 
determining  the  occurrence  of  facts  which  may  be  difficult  to  ascertain. 

We  recommend,  therefore,  the  abolition  of  the  requirement  in  the 
present  law  that  a  tenant  be  in  possession  of  the  rented  premises  in  order 
for  a  rent  execution  to  be  permitted  in  the  case  of  a  determined  tenancy 
agreement.  Section  41  of  The  Landlord  and  Tenant  Act  should  be  amended 
along  the  following  lines: 

Rent  execution  may  be  levied  for  rent  in  arrears  and  due  upon 
any  tenancy  agreement  for  years,  from  period  to  period,  for  lives  or 
at  will,  after  the  determination  of  such  tenancy  agreement,  in  the  same 
manner  and  with  respect  to  the  same  personal  property  as  might  have 
been  levied  but  for  the  determination  of  such  tenancy  agreement.  Such 
rent  execution  must  be  levied  (a)  within  six  calendar  months  after 
determination  of  the  tenancy  agreement,  and  (b)  during  the  contin- 
uance of  the  landlord's  title,  but  not  thereafter. 

7.  Rent  Execution  of  Property  Removed  to  A  void  Rent  Execution 

Section  48  of  The  Landlord  and  Tenant  Act  permits  a  landlord  to 
seize  goods  fraudulently  removed  from  the  premises,  within  thirty  days  of 


^See  Aston  v.  Williams  (1910),  45  L.  Jo.  273. 
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such  removal.  An  exception  is  made  in  the  case  of  goods  sold  to  a  bona 
fide  purchaser  for  value.  We  recommend  that  the  wording  of  the  section  be 
simplified  as  follows: 

( 1 )  Where  any  personal  property  has  been  removed  from  the 
rented  premises  with  intent  to  prevent  the  landlord  from  levying  rent 
execution  upon  it  for  arrears  of  rent,  it  shall  be  lawful  to  take  and 
seize  such  personal  property,  wherever  the  same  may  be  found,  in  rent 
execution  for  said  arrears  of  rent  and  to  proceed  to  sell  the  same,  as 
provided  in  this  section,  as  if  the  rent  execution  had  actually  been 
levied  upon  the  premises  from  which  the  personal  property  was  being 
or  had  been  removed,  provided  such  rent  execution  is  levied  within 
thirty  days  next  following  such  removal. 

(2)  No  rent  execution  shall  be  levied  under  this  section  where 
any  such  personal  property  has  been  sold  to  a  person  who  has  pur- 
chased it  in  good  faith  and  for  valuable  consideration  before  the  rent 
execution  was  levied. 

It  is  unnecessary  to  employ  the  words  "fraudulently"  or  "clandestinely", 
since  the  section  is  clearly  intended  to  cover  situations  where  property  is 
removed  with  the  intent  to  prevent  a  rent  execution. 

Section  49  sets  out  the  procedure  to  be  followed  by  the  landlord  in 
enforcing  the  rights  given  to  him  by  the  previous  section.  In  light  of  the 
recommendation  that  proceedings  to  enforce  a  rent  execution  should  be 
integrated  with  proceedings  to  enforce  a  writ  of  execution,  the  provisions 
contained  in  section  49  would  appear  to  be  unnecessary  and  we  recommend 
that  the  section  be  repealed. 

Section  50  provides  for  a  penalty  for  fraudulently  removing  or  assisting 
to  remove  goods  in  order  to  avoid  their  seizure  by  the  landlord.  The  penalty 
provided  for  is  double  the  value  of  such  goods  and  is  recoverable  by  the 
landlord  by  court  action.  Such  a  provision  is  not  consistent  with  contem- 
porary standards  and  we  recommend  that  a  breach  oi  the  statute  should  be 
made  an  offence,  just  as  section  108  of  The  Landlord  and  Tenant  Act  pro- 
vides that  the  breach  of  certain  provisions  governing  residential  tenancies 
shall  be  an  offence  punishable  on  summary  conviction. 

8.       Loss  of  Landlord's  Right  to  Effect  Rent  Execution 

The  landlord's  right  to  distrain  may  be  lost  in  several  ways  at  common 
law.  While  we  do  not  propose  the  codification  at  this  time  of  all  the  com- 
mon law  rules  in  this  area,  there  is,  in  our  view,  one  basis  for  depriving  the 
landlord  of  his  right  to  a  rent  execution  which  should  be  covered  by  The 
Landlord  and  Tenant  Act,  as  it  represents  one  of  the  most  common  in- 
stances where  questions  arise  concerning  the  availability  of  the  right  of 
distress  or  the  continuation  of  a  distress  already  commenced.  This  is  the 
case  where  the  rent  is  tendered  by  the  tenant. 

Circumstances  which  will  deprive  the  landlord  either  of  the  right  to 
effect  a  rent  execution  or  to  pursue  further  a  rent  execution  already  begun 
differ  according  to  the  time  the  tender  is  made.  We  recommend  that  pro- 
visions be  enacted  in  The  Landlord  and  Tenant  Act  governing  the  effect 
of  an  unconditional  tender  by  a  tenant.  The  provisions  should  provide 
that: 
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( 1 )  an  unconditional  tender  made  by  the  tenant  or  his  agent  to  the 
landlord  or  his  agent  or  to  the  person  authorized  to  levy  the  rent 
execution,  of  the  rent  in  arrears,  without  any  costs,  if  made  be- 
fore seizure,  shall  extinguish  the  right  to  levy  the  rent  execution; 

(2)  an  unconditional  tender,  in  the  manner  provided  for  above,  of 
the  rent  in  arrears  and  proper  expenses  and  costs  of  the  rent 
execution,  after  rent  execution  has  been  taken  but  before  the 
property  is  impounded  or  removed,  shall  make  the  subsequent 
rent  execution  or  removal  illegal;  and 

(3)  an  unconditional  tender  of  the  rent  in  arrears  and  proper  ex- 
penses and  costs  of  the  rent  execution  in  the  manner  provided 
for  above,  made  within  five  days  of  impounding  or  removal,  shall 
make  any  further  proceedings  under  the  rent  execution  illegal. 

9.      Disputes  as  to  Right  to  Levy  Rent  Execution 

Sections  65  to  74  of  The  Landlord  and  Tenant  Act  provide  for  a 
summary  method  of  determining  disputes  arising  out  of  the  threatened  or 
actual  enforcement  of  the  remedy  of  distress.  We  recommend  that  rather 
than  appearing  as  a  separate  Part  of  the  Act,  the  sections  appear  in  the 
part  of  the  Act  which  is  to  govern  non-residential  tenancies.  We  further 
recommend  that  the  following  changes  be  made  in  the  law  as  contained  in 
these  sections  of  the  Act: 

( 1 )  the  right  to  apply  for  a  summary  determination  with  respect  to 
the  right  to  levy  rent  execution,  the  amount  claimed,  or  a  pos- 
sible set-off  should  be  vested  in  any  person  claiming  an  interest 
in  the  property,  in  addition  to  the  landlord  and  the  tenant; 

(2)  in  addition  to  considering  a  possible  debt  owed  to  the  tenant  or 
other  person  claiming  an  interest  in  the  property,  to  be  set  oflf 
against  the  rent  claimed  under  the  rent  execution,  a  judge  should 
also  have  power  to  consider  any  claim  for  damages  or  otherwise 
that  the  tenant  or  person  claiming  an  interest  in  the  property  has 
against  the  landlord; 

(3)  the  statutory  provisions  should  set  out  the  matters  to  be  deter- 
mined by  the  judge.  Where  the  application  is  made  after  a  rent 
execution  has  been  levied,  the  judge  should  be  required  to  deter- 
mine the  validity  of  the  rent  execution,  the  amount  owing  to  the 
landlord  or  the  tenant,  whether  the  rent  execution  is  for  more 
rent  than  is  due,  whether  the  amount  of  the  property  seized  is 
unreasonably  great,  whether  the  rent  execution  was  levied  after 
a  proper  tender  of  the  rent  due  and  costs  of  the  rent  execution, 
whether  the  rent  execution  was  conducted  irregularly  or  oppres- 
sively, whether  any  property  taken  under  the  rent  execution  was 
not  subject  to  rent  execution  and  whether  the  rent  execution  was 
levied  at  an  improper  time; 

(4)  where  the  application  is  made  before  a  rent  execution  has  been 
levied,  the  judge  should  be  required  to  determine  whether  a  right 
of  rent  execution  exists,  the  amount  owing  to  the  landlord  or  the 
tenant,  whether  a  proper  tender  of  the  rent  due  has  been  made 
and  what  property  is  subject  to  rent  execution; 
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(5)  the  giving  of  security  by  the  tenant  should  not  be  a  pre-condition 
to  the  making  of  an  order  returning  the  goods  or  preventing  a 
rent  execution  pending  the  determination  of  the  dispute,  but 
should  be  subject  to  the  discretion  of  the  judge; 

(6)  the  direction  of  an  action  to  be  brought  or  an  issue  to  be  tried  in 
the  Supreme  Court  should  not  be  required  merely  because  the 
amount  of  rent  claimed  exceeds  $800.  It  should  only  be  neces- 
sary in  situations  where  the  amount  of  rent  claimed  exceeds  the 
amount  recoverable  in  an  action  arising  out  of  a  contract  in  the 
county  or  district  court  or  where  any  question  is  raised  that  the 
county  or  district  court  would  not  have  jurisdiction  to  try;  and 

(7)  the  decision  of  the  judge  should  be  final  where  the  amount  claim- 
ed by  the  landlord  does  not  exceed  $200,  rather  than  $100  as  is 
the  case  at  present,  and  the  costs  of  the  proceedings  before  the 
judge  should  be  on  the  small  claims  court  scale  where  the  amount 
claimed  does  not  exceed  $200. 


10.    Summary  of  Provisions  of  The  Landlord  and  Tenant  Act  Affected 
by  Commission  s  Recommendations 

The  recommendations  made  in  this  chapter  for  the  reform  of  the 
present  law  of  distress  envisage  the  repeal  (or  amendment  where  indicated) 
of  the  following  sections  of  The  Landlord  and  Tenant  Act:  sections  30, 
33  and  34  (exemption  from  distress  of  chattels  exempt  from  seizure  under 
execution;  such  exemption  would  automatically  apply  if  the  law  relating  to 
the  enforcement  of  writs  of  execution  is  made  applicable  to  the  law  of  rent 
execution);  section  31  (exemption  from  distress,  with  certain  exemptions, 
of  goods  not  belonging  to  the  tenant;  this  would  be  replaced  by  the  priority 
provisions);  section  36  (service  of  notice);  section  37  (formal  defects  in 
proceedings);  section  41  (distress  in  the  case  of  determined  tenancy  agree- 
ments; this  section  would  be  replaced  by  new  provisions);  sections  44,  45, 
46,  51(1)  and  57  (special  provisions  governing  agricultural  tenancies); 
section  51(2)  to  (4)  (seizure);  sections  48,  49  and  50  (fraudulent  re- 
moval of  goods;  section  48  would  be  retained  in  a  simplified  form) ;  sections 
52  to  56  (irregularities,  wrongful  distress,  sale);  and  sections  65  to  74 
(adjudication  of  disputes;  these  provisions  would  be  amended  in  the  man- 
ner indicated). 

The  following  sections  would  be  retained,  subject  to  a  change  of 
terminology  from  "distress"  to  "rent  execution"  and  any  other  minor 
changes  that  may  be  rendered  necessary  in  order  to  ensure  consistency 
with  the  Commission's  recommendations  concerning  the  law  of  rent  execu- 
tion: section  32  (protection  of  tenant  other  than  the  immediate  tenant 
where  the  latter  has  no  property  in  the  goods);  section  35  (set-off);  sec- 
tion 40  (rent  execution  to  exist  in  case  of  rents  seek,  that  is,  rents  reserved 
by  a  deed  or  will);  section  42  (rent  execution  to  continue  in  favour  of  a 
life  tenant  for  rent  due  and  owing  at  the  time  of  the  death  of  the  person  for 
whose  life  the  rent  or  land  depended);  section  43  (rent  execution  to  be 
reasonable);  section  47  (rent  execution  limited  to  the  premises  in  respect 
of  which  the  rent  is  due,  except  as  otherwise  provided);  section  60  (right 
of  rent  execution  preserved  in  personal  representatives  of  the  landlord); 
and  section  75  (preservation  of  other  remedies). 
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RECOMMENDATIONS 


The  R'li^ht  oj  Distress  Generally 

( 1  )  The  remedy  of  distress  for  default  in  the  payment  of  rent  should  be 
retained  insofar  as  it  relates  to  non-residential  tenancies.  The  law 
governing  the  right  of  distress  should,  however,  be  restated  in  order  to 
ensure  a  greater  degree  of  fairness  to  all  parties  affected  by  its  opera- 
tion while  at  the  same  time  achieving  conformity  with  modern  com- 
mercial requirements. 

(2)  The  word  "distress''  should  be  abandoned  in  favour  of  ''rent  execu- 
tion", which  more  properly  describes  the  nature  of  the  remedy,  and 
the  provisions  of  both  The  Landlord  and  Tenant  Act,  and  other 
Ontario  statutes  in  which  "distress"  is  used,  should  be  amended 
accordingly. 

(3)  The  recommendations  for  the  reform  of  the  law  of  distress  should 
apply  to  agricultural  tenancies  in  the  same  manner  as  to  other  non- 
residential tenancies  and  the  distress  provisions  of  The  Landlord  and 
Tenant  Act  which  are  specifically  applicable  to  agricultural  tenancies 
should  be  repealed. 


Contracting  Out 

No  contracting  out  of  the  law  proposed  with  respect  to  the  remedy 
of  rent  execution  should  be  permitted. 


Conditions  Precedent  to  Effecting  Rent  Execution 

Provisions  should  be  enacted  in  The  Landlord  and  Tenant  Act  to 
give  effect  to  the  following  requirements: 

( 1 )  a  landlord  should  be  allowed  to  levy  rent  execution  for  the  rent  of  any 
non-residential  premises,  rent  execution  being  any  and  all  acts  or 
things  done  in  the  exercise  of  the  power  of  rent  execution  whether 
arising  by  statute,  the  common  law  or  contract; 

(2)  no  rent  execution  should  be  levied  except  after  the  landlord  has  first 
obtained  an  order  from  a  judge  of  the  county  or  district  court  of  the 
county  or  district  in  which  the  premises  are  situated,  upon  a  summary 
ex  parte  application.  In  support  of  such  application,  a  true  copy  of  the 
tenancy  agreement,  if  any,  should  be  filed,  together  with  the  affidavit 
of  the  landlord  or  any  agent  having  personal  knowledge  of  the  facts, 
setting  out  the  particulars  of  the  claim  for  arrears  of  rent  claimed  to 
be  owing; 

(3)  the  order  of  the  judge  permitting  a  rent  execution  to  be  levied  should 
be  required  to  state  the  amount  of  the  arrears  of  rent  claimed  by  the 
landlord; 

(4)  the  judge  should  be  empowered  to  fix  an  amount  for  security  to  be 
paid  into  court  or  otherwise  by  the  landlord  for  the  costs  of  the  rent 
execution  and  any  claim  for  damage  in  respect  of  the  rent  execution. 
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In  fixing  an  amount  for  security,  the  court  should  be  required  to  con- 
sider the  possible  injury  to  the  tenant  which  would  be  caused  by  a 
rent  execution  which  is  unreasonable  or  is  otherwise  unlawful  or 
irregular; 

(5)  no  rent  execution  should  be  made  except  by  a  sheriff,  deputy  sheriff, 
or  sheriff's  officer  of  the  county  or  district  where  the  premises  are 
situated  or  by  some  other  person  authorized  in  writing  to  do  so  by 
the  judge  referred  to  above;  and 

(6)  no  rent  execution  should  be  made  unless  the  landlord  or  his  duly  au- 
thorized agent  has  executed  and  delivered  to  the  person  authorized 
to  levy  a  rent  execution  a  proper  warrant  and  proof  that  any  order  for 
security  has  been  complied  with. 


Property  Subject  to  Rent  Execution  and  Manner  of  Carrying 
Out  Rent  Execution 

(1)  Section  31  of  The  Landlord  and  Tenant  Act,  which  restricts  rent 
execution  to  goods  belonging  to  the  tenant  liable  for  the  rent,  with 
a  wide  list  of  exceptions  provided,  should  be  repealed,  subject  to  the 
enactment  of  provisions  governing  priorities  between  the  landlord  and 
certain  other  secured  parties.  Section  32,  which  protects  a  tenant  other 
than  the  immediate  tenant  where  the  latter  has  no  property  in  the 
goods,  should  be  retained. 

(2)  As  is  the  case  at  present,  goods  that  are  not  at  the  time  of  the  rent 
execution  on  the  premises  in  respect  of  which  the  rent  is  due  should 
not,  subject  to  certain  exceptions,  be  subject  to  rent  execution.  For 
additional  clarity,  the  legislation  should  also  provide  that  property 
located  upon  premises  occupied  by  the  tenant,  unless  exempted  by 
statute,  should  be  subject  to  rent  execution  for  any  rent  due  and 
payable. 

(3)  Consideration  should  be  given  to  the  enactment  of  specific  notice  re- 
quirements in  order  to  ensure  that  the  tenant  is  informed  as  to  what 
property  has  been  seized  under  the  rent  execution  and  as  to  the  rent 
in  arrears. 

(4)  The  remedy  of  rent  execution  should  be  incorporated  into  the  general 
body  of  law  governing  the  enforcement  of  writs  of  execution  against 
personal  property  after  judgment,  so  that  the  same  rules  as  to  entry  by 
the  sheriff  to  enforce  a  rent  execution,  other  procedures  with  respect 
to  the  carrying  out  of  the  rent  execution,  and  the  sale  of  the  goods 
seized,  would  apply  as  in  the  case  of  the  enforcement  of  a  writ  of 
execution.  The  Landlord  and  Tenant  Act  should  be  amended  to  pro- 
vide that  unless  otherwise  provided  in  The  Landlord  and  Tenant  Act, 
a  rent  execution  may  be  carried  out  at  any  time  that  it  is  lawful  to 
seize  personal  property  under  a  writ  of  execution  and  shall  be  subject 
to  the  same  rules  as  govern  the  seizure  and  sale  of  personal  property 
under  a  writ  of  execution.  The  Seizures  Act  of  the  Province  of  Alberta 
furnishes  a  useful  guide  as  to  the  manner  in  which  procedures  in  these 
two  areas  of  the  law  may  be  integrated. 
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Priorities  Between  Landlord  and  Other  Secured  Parties 

( 1 )  The  Landlord  and  Tenant  Act  should  be  amended  to  provide  that: 

(a)  the  landlord's  claim  to  personal  property  under  a  rent  execution 
should  have  priority  over  the  interest  in  such  property  of  a  person 
claiming  under  a  writ  of  execution  against  the  tenant;  and 

(b)  all  forms  of  security  interest  under  The  Personal  Property  Security 
Act  should  have  priority  over  the  landlord's  right  to  a  rent  ex- 
ecution, subject  to  the  landlord  being  able  to  pay  the  amount 
owing  to  the  secured  creditor  and  being  subrogated  to  his  interest 
in  the  property,  and  having  his  right  of  seizure  preserved. 

(2)  Section  3(1)  of  The  Personal  Property  Security  Act  should  be  clari- 
fied so  as  to  ensure  that  a  rent  execution  is  excluded  from  the  opera- 
tion of  that  statute. 

Rent  Execution  After  the  Termination  of  the  Tenancy  Agreement 

The  present  requirement  that  a  tenant  be  in  possession  of  the  rented 
premises  in  order  for  a  rent  execution  to  be  permitted  in  the  case  of  a 
determined  tenancy  agreement  should  be  abolished.  Section  41  of  The 
Landlord  and  Tenant  Act  should  be  amended  to  provide  that  a  rent  execu- 
tion may  be  levied  for  rent  in  arrears  and  due  upon  any  tenancy  agreement 
for  years,  from  period  to  period,  for  lives,  or  at  will,  after  the  determination 
of  such  tenancy  agreement,  in  the  same  manner  and  with  respect  to  the  same 
property  as  might  have  been  levied  but  for  the  determination  of  such  ten- 
ancy agreement.  Such  rent  execution  should  be  required  to  be  levied  (i) 
within  six  calendar  months  after  the  determination  of  the  tenancy  agree- 
ment, and  (ii)  during  the  continuance  of  the  landlord's  title,  but  not  there- 
after. 

Rent  Execution  of  Property  Removed  to  Avoid  Rent  Execution 

(1)  Section  48  of  The  Landlord  and  Tenant  Act,  which  permits  a  land- 
lord to  seize  goods  fraudulently  removed  from  the  premises,  should 
be  simplified  to  provide  that  where  any  property  has  been  removed 
from  the  rented  premises  with  intent  to  prevent  the  landlord  from 
levying  rent  execution  upon  it  for  arrears  of  rent,  it  should  be  lawful 
to  take  and  seize  such  property,  wherever  it  may  be  found,  in  rent 
execution  for  such  arrears  of  rent  and  to  proceed  to  sell  the  property, 
as  if  the  rent  execution  had  actually  been  levied  upon  the  premises 
from  which  the  property  was  being  or  had  been  removed,  provided 
such  rent  execution  is  levied  within  thirty  days  following  such  removal. 
No  rent  execution  should  be  levied  where  any  such  property  has  been 
sold  to  a  person  who  has  purchased  it  in  good  faith  and  for  valuable 
consideration  before  the  rent  execution  was  levied. 

(2)  In  view  of  the  recommendation  that  proceedings  to  enforce  a  rent 
execution  should  be  integrated  with  proceedings  to  enforce  a  writ  of 
execution,  the  provisions  contained  in  section  49  governing  the  pro- 
cedure to  be  followed  in  enforcing  the  rights  given  by  section  48  would 
appear  to  be  unnecessary  and  should  be  repealed. 

(3)  Section  50  of  The  Landlord  and  Tenant  Act,  which  provides  for  a 
penalty  recoverable  by  the  landlord  for  fraudulently  removing  goods 
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in  order  to  avoid  their  seizure,  should  be  repealed.  A  breach  of  the 
statutory  provisions  should  be  made  an  offence  punishable  on  sum- 
mary conviction. 

Loss  of  Landlord's  Right  to  Effect  Rent  Execution 

Legislation  should  be  enacted  governing  the  effect  of  an  unconditional 
tender  of  rent  by  a  tenant  upon  the  landlord's  right  to  a  rent  execution. 
The  following  rules  should  apply: 

( 1 )  an  unconditional  tender  of  the  rent  in  arrears,  without  any  costs,  by 
the  tenant  or  his  agent  to  the  landlord  or  his  agent  or  to  the  person 
authorized  to  levy  the  rent  execution,  if  made  before  seizure,  should 
extinguish  the  right  to  levy  the  rent  execution; 

(2)  an  unconditional  tender  of  the  rent  in  arrears  and  proper  expenses 
and  costs  of  the  rent  execution,  after  rent  execution  has  been  taken 
but  before  the  property  has  been  impounded  or  removed,  should  make 
the  subsequent  rent  execution  or  removal  illegal;  and 

(3)  an  unconditional  tender  of  the  rent  in  arrears  and  proper  expenses 
and  costs  of  the  rent  execution,  made  within  five  days  of  impounding 
or  removal,  should  make  any  further  proceedings  under  the  rent 
execution  illegal. 

Disputes  as  to  Right  to  Levy  Rent  Execution 

Sections  65  to  74  of  The  Landlord  and  Tenant  Act,  which  provide  for 
a  summary  method  of  determining  disputes  arising  out  of  the  remedy  of 
rent  execution,  should  appear  in  the  part  of  the  Act  applicable  to  non- 
residential tenancies  and  not  as  a  separate  Part,  and  should  be  changed  in 
order  to  give  effect  to  the  following  requirements: 

( 1 )  the  right  to  apply  for  a  summary  determination  with  respect  to  the 
right  to  levy  a  rent  execution,  the  amount  claimed,  or  a  possible  set- 
off, should  be  vested  in  any  person  claiming  an  interest  in  the  prop- 
erty, in  addition  to  the  landlord  and  the  tenant; 

(2)  in  addition  to  considering  a  possible  debt  owed  to  the  tenant  or  other 
person  claiming  an  interest  in  the  property,  to  be  set  off  against  the 
rent  claimed  in  the  rent  execution,  the  judge  should  also  have  power 
to  consider  any  claim  for  damages  or  otherwise  that  the  tenant  or 
person  claiming  an  interest  in  the  property  has  against  the  landlord; 

(3)  where  the  application  is  made  after  a  rent  execution  has  been  levied, 
the  judge  should  be  required  to  determine  the  validity  of  the  rent 
execution,  the  amount  owing  to  the  landlord  or  the  tenant,  whether 
the  rent  execution  is  for  more  rent  than  is  due,  whether  the  amount  of 
property  seized  is  unreasonably  great,  whether  the  rent  execution  was 
levied  after  a  proper  tender  of  the  rent  due  and  costs  of  the  rent 
execution,  whether  the  rent  execution  was  conducted  irregularly  or 
oppressively,  whether  any  property  taken  under  the  rent  execution 
was  not  subject  to  rent  execution,  and  whether  the  rent  execution  was 
levied  at  an  improper  time; 

(4)  where  the  application  is  made  before  a  rent  execution  has  been  levied, 
the  judge  should  be  required  to  determine  whether  a  right  of  rent 
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execution  exists,  the  amount  owing  to  the  landlord  or  the  tenant, 
whether  a  proper  tender  of  the  rent  due  has  been  made,  and  what 
property  is  subject  to  rent  execution; 

(5)  the  giving  of  security  by  the  tenant  should  not  be  a  pre-condition  to 
the  making  of  an  order  returning  the  goods  or  preventing  a  rent  execu- 
tion pending  the  determination  of  the  dispute,  but  should  be  subject 
to  the  discretion  of  the  judge; 

(6)  the  direction  of  an  action  to  be  brought  or  an  issue  to  be  tried  in  the 
Supreme  Court  should  not  be  required  merely  because  the  amount  of 
rent  claimed  exceeds  $800.  It  should  only  be  necessary  in  situations 
where  the  amount  of  rent  claimed  exceeds  the  amount  recoverable  in 
an  action  arising  out  of  a  contract  in  the  county  or  district  court 
or  where  any  question  is  raised  that  the  county  or  district  court  would 
not  have  jurisdiction  to  try;  and 

(7)  the  decision  of  the  judge  should  be  final  where  the  amount  claimed 
by  the  landlord  does  not  exceed  $200,  rather  than  $100  as  is  the  case 
at  present,  and  the  costs  of  the  proceedings  before  the  judge  should 
be  on  the  small  claims  court  scale  where  the  amount  claimed  does  not 
exceed  $200. 


CHAPTER  XXXI 

BUILDING  SERVICES 


The  Commission  has  given  consideration  to  certain  problems  created 
where  the  tenancy  agreement  does  not  clearly  establish  the  extent  of  the 
obligation  to  furnish  certain  services,  such  as  heat,  electricity,  elevator 
service,  and  access  to  the  building  of  which  the  rented  premises  form  a 
part.  Some  landlords  believe  that  they  have  the  right  to  curtail  services  at 
night  and  on  weekends,  or  to  those  hours  they  deem  to  be  "reasonable". 
However,  where  the  landlord  has  undertaken  to  furnish  such  services  it  is 
unlikely  that  they  can,  in  the  absence  of  agreement,  be  provided  only  at 
such  times  as  the  landlord  deems  reasonable.^ 

While  one  may  sympathize  with  the  landlord's  problem  of  maintaining 
full  service  to  satisfy  one  or  two  tenants,  we  believe  that  it  would  be  useful 
to  create  a  statutory  rule  requiring  that  the  landlord  provide  those  services 
which  he  has  contracted  to  furnish,  at  all  reasonable  times,  taking  into 
consideration  the  purposes  for  which  the  premises  were  rented,  unless 
otherwise  provided  for  in  the  tenancy  agreement.  In  the  case  of  a  dispute, 
the  question  of  reasonableness  should  be  decided  on  summary  application 
made  to  a  judge  of  the  county  or  district  court  where  the  rented  premises 
are  situated. 

A  statutory  rule  along  the  foregoing  lines  should  be  set  forth  in  The 
Landlord  and  Tenant  Act,  and  the  following  section  is  suggested: 

(1)  A  landlord  is  responsible  for  providing  and  maintaining  for 
the  benefit  of  the  tenant  all  the  services  in  the  rented  premises  or  in 
the  building  in  which  the  rented  premises  are  situate,  including  the 
right  of  access,  which  he  is  obliged  to  provide  and  maintain  by  statute, 
under  the  terms  of  the  tenancy  agreement  or  by  implication  of  law, 
during  such  times  as  are  reasonable  taking  into  consideration  the  pur- 
poses for  which  the  premises  were  rented. 

(2)  A  landlord  or  tenant  may  apply  by  summary  application  to 
a  judge  of  the  county  or  district  court  of  the  county  or  district  in 
which  the  rented  premises  are  situate,  who  may  determine  questions 
arising  under  subsection  1 . 


RECOMMENDATIONS 


Building  Services 


The  Landlord  and  Tenant  Act  should  be  amended  to  provide  that  a 
landlord  is  responsible  for  providing  and  maintaining  for  the  benefit  of  the 
tenant  all  the  services  in  the  rented  premises  or  in  the  building  in  which  the 


iSee  Jamieson's  Foods  Limited  v.  Ontario  Food  Terminal  Board,  [1961]  S.C.R. 
276,  where  the  restriction  requiring  closing  was  saved  by  the  retention  by  the 
landlord  of  the  right  to  make  such  a  stipulation. 
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rented  premises  are  situated,  including  the  right  of  access,  which  he  is 
obhged  to  provide  and  maintain  by  statute,  under  the  terms  of  the  tenancy 
agreement  or  by  implication  of  law,  during  such  times  as  are  reasonable 
taking  into  consideration  the  purposes  for  which  the  premises  were  rented. 
Both  the  landlord  and  the  tenant  should  be  permitted  to  apply  by  summary 
application  to  a  judge  of  the  county  or  district  court  of  the  county  or  dis- 
trict in  which  the  rented  premises  are  situated  for  a  determination  of  any 
question  arising  out  of  the  landlord's  obligation. 


PART  III 

STANDARD  FORM  TENANCY  AGREEMENT 
FOR  RESIDENTIAL  TENANCIES 


CHAPTER  XXXII 


STANDARD  FORM  TENANCY  AGREEMENT 


1 .      Introduction 

In  its  Interim  Report  on  Landlord  and  Tenant  Law  Applicable  to 
Residential  Tenancies  (1968),  the  Commission  considered  and  made  pro- 
posals concerning  the  most  urgent  problems  affecting  landlords  and  tenants 
of  residential  premises.  In  that  report  the  Commission  indicated  that  fur- 
ther reports  on  landlord  and  tenant  law  would  be  forthcoming,  an  impor- 
tant aim  being  "to  express  the  law  and  leases  made  pursuant  to  it  in  simple, 
easily  understood  and  modern  terminology". ^  The  Commission  concluded 
that  '*a  simple  standard  form  of  lease  for  ordinary  use  is  most  desirable".- 

Subsequent  to  the  publication  of  the  Interim  Report,  the  Commission 
published  a  Working  Paper  on  the  Standard  Form  of  Residential  Property 
Lease  in  Perspective  (October,  1971).  The  purposes  of  the  Working  Paper 
were  stated  to  be  twofold: 

(1)  ...  to  examine  critically  the  current  concepts  of  a  statutory 
standard  form  of  residential  lease  and  the  range  of  expectations 
which  are  claimed  for  these  different  concepts  .  .  .^  [and] 

(2)  ...  by  advancing  beyond  mere  generalities,  and  by  reducing  the 
concepts  of  the  standard  form  lease  to  specific  examples  .  .  .  [to] 
elicit  submissions  to  the  Commission  to  assist  it  in  dealing  with 
the  many  problems  affecting  the  realization  of  the  objectives 
stated  in  its  Interim  Report.^ 

Copies  of  the  Working  Paper  were  distributed  to  a  representative 
group  of  landlord  and  tenant  organizations,  to  individual  landlords  and 
tenants,  and  to  lawyers,  both  practising  and  academic,  with  a  special  in- 
terest in    landlord    and   tenant    matters.  The  wide  range  of   submissions 


-Ibid.  In  this  chapter,  the  term  "standard  form  tenancy  agreement"  or  "standard 
form  of  lease"  means  a  mandatory  form  of  tenancy  agreement,  to  be  introduced 
under  the  authority  of  The  Landlord  and  Tenant  Act  (and,  more  specifically, 
pursuant  to  the  regulations),  and  intended  for  use  in  all  cases  in  which  a  written 
residential  tenancy  agreement  is  contemplated. 

Concerning  the  use  of  a  standard  form  tenancy  agreement  in  other 
Canadian  jurisdictions,  reference  should  be  made  to  S.M.  1970,  c.  106,  s.  3, 
adding,  inter  alia,  s.  118  to  the  Manitoba  Landlord  and  Tenant  Act,  and  Regu- 
lation 51/71;  see  also  the  Quebec  Civil  Code,  Article  1664,  and  the  Schedule 
following  Article  1665. 

3P.  1. 

■iP.  2. 
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received  by  the  Commission  in  response  to  sucli  distribution  made  it  quite 
clear  that,  while  the  respondents  otten  deplored  the  absence  of  knowledge 
on  the  part  of  landlords  and  tenants  as  to  their  legal  rights  and  obligations, 
a  common  understanding  concerning  the  nature  and  purpose  of  a  standard 
form  was  not  always  possible  to  attain.  However,  despite  some  divergence 
of  opinion  reflected  in  these  submissions,  we  have  come  to  the  conclusion 
that  a  mandatory  standard  form  tenancy  agreement  for  residential  premises 
is  both  desirable  and  feasible.  Accordingly,  for  the  reasons  considered  in 
this  chapter,  we  recommend  its  adoption  in  Ontario. 

2.      ''Standard  Form"  and  "Statutory  Conditions" 

In  recommending  the  adoption  of  a  standard  form  tenancy  agreement, 
authorized  by  statute  to  be  used  in  all  cases  where  written  agreements  are 
contemplated,  the  Commission  has  not  overlooked  the  approach  taken  in 
Nova  Scotia  and  in  Saskatchewan.  The  landlord  and  tenant  legislation  in 
those  jurisdictions  provides,  in  part,  for  the  reproduction  of  certain  "Statu- 
tory Conditions."  in  every  written  tenancy  agreement.''  Section  6  of  the 
Nova  Scotia  Residential  Tenancies  Acf'  reads  as  follows: 

(1)  Notwithstanding  any  lease,  agreement,  waiver,  declaration 
or  other  statement  to  the  contrary  where  the  relation  of  landlord  and 
tenant  exists  in  respect  of  residential  premises  by  virtue  of  this  Act 
or  otherwise,  there  shall  be  and  shall  be  deemed  to  be  an  agreement 
between  the  landlord  and  tenant  that  the  following  conditions  will 
apply  as  between  the  landlord  and  tenant  as  statutory  conditions  gov- 
erning the  residential  premises: 

Statutory  Conditions 

1.  Condition  of  Premises — The  landlord  shall  keep  the  premises  in  a 
good  state  of  repair  and  fit  for  habitation  during  the  tenancy  and 
shall  comply  with  any  statutory  enactment  or  law  respecting  stand- 
ards of  health,  safety  or  housing. 

2.  Existing  Condition — Except  as  required  by  any  statutory  enact- 
ment or  law  respecting  standards  of  health,  safety  or  housing,  the 
landlord  shall  not  be  required  to  repair  or  improve  the  premises 
beyond  the  state  of  repair  that  existed  at  the  time  the  tenant  first 
acquired  possession  of  the  premises. 

3.  Obligation  of  the  Tenant — The  tenant  shall  be  responsible  for  the 
ordinary  cleanliness  of  the  interior  of  the  premises  and  for  the 
repair  of  damage  caused  by  wilful  or  negligent  act  of  the  tenant 
or  of  any  person  whom  the  tenant  permits  on  the  premises. 

4.  Sub-letting  Premises — The  tenant  may  assign,  sub-let  or  otherwise 
part  with  possession  of  the  premises  subject  to  the  consent  of  the 
landlord  which  consent  will  not  arbitrarily  or  unreasonably  be 
withheld  or  charged  for  unless  the  landlord  has  actually  incurred 
expense  in  respect  of  the  grant  of  consent. 


^For  an  analogy  in  Ontario,  see  TJie  Insurance  Act,  R.S.O.  1970,  c.  224,  ss.  122 

and  205. 
•'S.N.S.   1970,  c.    13,   as  amended  by  S.N.S.   1970-71,  c.  74,  s.  2.  See  also  The 

Residential  Tenancies  Act,  S.S.   1973,  c.  83,  s.   16,  which  provides  for  twenty 

"Statutory  Conditions". 
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5.  Ahandonnient  and  Tcrni'uiatiou — If  the  tenant  abandons  the 
premises  or  terminates  the  tenancy  otherwise  than  in  the  manner 
permitted,  the  hindlord  shall  mitigate  any  damages  that  may  be 
caused  by  the  abandonment  or  termination  to  the  extent  that  a 
party  to  a  contract  is  required  by  law  to  mitigate  damages. 

6.  Entry  of  Premises — Except  in  the  case  of  an  emergency,  the  land- 
lord shall  not  enter  the  premises  without  the  consent  of  the  tenant 
unless 

(a)  notice  of  termination  of  the  tenancy  has  been  given  and  the 
entry  is  at  a  reasonable  hour  for  the  purpose  of  exhibiting 
the  premises  to  prospective  tenants  or  purchasers;  or 

(b)  the  entry  is  made  during  daylight  hours  and  written  notice 
of  the  time  of  the  entry  has  been  given  to  the  tenant  at  least 
twenty-four  hours  in  advance  of  the  entry. 

7.  Entry  Doors — Except  by  mutual  consent,  the  landlord  or  the  ten- 
ant shall  not  during  occupancy  by  the  tenant  under  the  tenancy 
alter  or  cause  to  be  altered  the  lock  or  locking  system  on  any 
door  that  gives  entry  to  the  premises. 

(2)  Where  the  landlord  and  tenant  propose  to  enter  into  a  writ- 
ten lease,  in  respect  of  the  residential  premises,  the  statutory  condi- 
tions listed  in  subsection  (1)  shall  be  reproduced  in  the  lease  without 
variation  or  modification. 

The  Commission  is  of  the  view  that  the  Nova  Scotia  legislation,  while 
enacted  to  meet  and  resolve  the  same  problems  with  which  we  are  con- 
cerned, has  two  defects.  Firstly,  it  is  submitted  that  the  list  of  statutory 
conditions  which  must  be  reproduced  in  every  tenancy  agreement  is  not 
sufficiently  comprehensive  in  scope;"  therefore  the  important  educative 
purpose  to  be  served  by  the  mandatory  inclusion  of  the  list  in  every  agree- 
ment is  not  adequately  fulfilled. 

The  second  criticism  centres  on  form  as  much  as  on  substance.  By 
creating  "Statutory  Conditions"  separate  and  distinct  from  the  "covenants" 
in  the  tenancy  agreement,  and  by  introducing  a  list  of  these  conditions  the 
ambit  of  which  is  rather  circumscribed,  the  groundwork  might  be  laid  for 
confusion  and  ambiguity  in  the  mind  of  a  legally  untutored  landlord  or 
tenant.  A  party  to  a  tenancy  agreement  might  well  ask:  What  is  the  dif- 
ference between  the  "covenants"  (which  probably  will  form  the  majority 
of  the  agreement's  terms)  and  the  "Statutory  Conditions"?  Why  are  the 
latter  set  apart  from  the  other  terms?  Is  this  differentiation  an  indicia  of 
the  relative  importance  or  non-importance  of  the  various  conditions  and 
covenants?  The  Commission  suggests  that  it  would  be  less  ambiguous  and 
less  complicated  to  translate  the  relevant  law  into  covenant  form,  particu- 
larly since  a  redesignation  from  "condition"  to  "covenant"  would  not,  for 
example,  preclude  the  possibility  of  termination  for  breach  of  a  particular 
term  of  the  agreement.^ 


"For  example,  the  list  does  not  refer  to  the  mandatory  delivery  of  the  tenancy 
agreement,  to  the  security  deposit,  to  the  removal  of  the  tenant's  fixtures,  and 
to  the  notice  requirements  for  termination. 

''While  much  confusion  exists,  a  breach  of  a  condition  entitles  the  innocent  party 
to  treat  the  contract  as  repudiated,  while  a  breach  of  an  ordinary  covenant  may 
or  may  not  involve  this  right.  However,  s.  89  of  the  Ontario  Act  provides,  in 
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Therefore,  we  are  not  at  all  convinced  that  the  designated  "Statutory 
Conditions"  ought  in  fact  to  be  conditions,  properly  so  called,  as  opposed 
to  ordinary  covenants.  Clearly,  the  implications  of  a  breach  differ  with 
respect  to  conditions  and  covenants  in  a  contract.  In  addition,  even  assum- 
ing the  desirability  and  logic  of  the  existing  legislation,  as  far  as  it  goes,  it 
is  unclear  why  many  other  vitally  important  areas  of  landlord  and  tenant 
law,  as  reflected  in  the  statute,  have  not  manifested  themselves  as  "Statu- 
tory Conditions".  If  the  seven  listed  conditions  may  be  justified,  cannot 
and  should  not  other  equally  fundamental  legal  rules  be  framed  as  condi- 
tions on  the  same  basis? 

For  these  reasons,  therefore,  the  Nova  Scotia  approach  does  not  com- 
mend itself  to  the  Commission.  To  repeat,  we  are  of  the  view  that  the 
demands  of  clarity  and  simplicity,  as  well  as  the  nature  of  the  terms  them- 
selves, render  the  adoption  of  a  standard  form  tenancy  agreement  the  most 
desirable  and  feasible  alternative. 

3.      The  Purposes  of  a  Standard  Form  Tenancy  Agreement 

The  Commission  is  not  unaware  of  the  fairly  widespread  use  of 
"private"  standard  forms."  However,  we  are  of  the  view  that  the  private 
forms,  which  are  by  no  means  universally  accepted  in  the  market  place, 
do  not  meet  adequately  the  needs  of  modern  landlords  and  tenants. 

Not  all  landlords,  and  certaintly  very  few  tenants,  of  residential  prem- 
ises have  such  a  knowledge  of  landlord  and  tenant  law  as  to  mihtate 
against  the  inclusion  of  covenants  which  are,  to  say  the  least,  of  dubious 
legality.  While  the  recommended  standard  form  cannot  preclude  absolutely 
the  agreement  to  illegal  terms,  it  is  anticipated  that  its  form  and  substance 
will  provide  the  parties  with  a  more  understandable  guide  as  to  what  is 
legally  permissible. 

Private  forms  do  not  distinguish  between  clauses  which  are  copied 
almost  verbatim  from  the  Act,  and  which  may  not  be  waived  by  either  of 
the  parties,  and  clauses  extraneous  to  the  Act  which  have  been  added, 
almost  invariably  by  the  landlord,  and  which  technically  represent  a  part 
of  the  tenancy  agreement  which  is  open  to  negotiation.  In  addition,  many 
of  the  private  forms  employ  archaic  or  highly  technical  language  in  a  man- 
ner which  often  serves  only  to  confuse  and  intimidate  the  reader.^ ^  The 


effect,  that  the  normal  rules  of  contract  law  apply  to  landlord  and  tenant 
matters;  presumably,  therefore,  the  breach  of  a  vitally  important  covenant  in 
the  tenancy  agreement — a  covenant  which  is  "fundamental"  or  goes  to  the  "root 
of  the  contract" — will  give  rise  to  a  right  to  treat  the  contract  as  terminated. 
Therefore,  the  fact  that  the  term  in  question  has  not  been  designated  as  a  "con- 
dition" does  not  necessarily  preclude  a  right  to  terminate  upon  its  breach. 
(Concerning  the  effects  of  a  breach  of  a  "fundamental"  covenant,  see  Chapter 
XIX,  supra.) 

^Examples  of  such  forms  appear  in  the  Working  Paper,  Appendix  H,  pp.  78 
et  seq. 
lOMany  tenancy  agreements  are  designated  as  "indentures",  refer  to  the  granting 
of  the  agreement  as  a  "demise",  provide  that  the  subject  matter  is  a  particular 
"messuage  or  tenement",  and  indiscriminately  begin  the  terms  of  the  agreement 
with  such  phrases  as  "the  lessee  [or  lessor]  covenants",  "the  lessee  [or  lessor] 
covenants  and  agrees",  "the  lessee  [or  lessor]  shall",  "provided  that",  "and 
also  that",  or,  in  other  cases,  merely  state  what  will  transpire  upon  the  hap- 
pening of  a  certain  event.  Concerning  the  archaic  terminology  used  in  the 
context  of  landlord  and  tenant  relations,  see  the  Introduction  and  Chapter  I  of 
this  Report. 
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form  of  residential  tenancy  agreement  recommended  in  this  chapter  is 
mandatory  in  its  application,  incorporating  clauses  derived  from  the  sec- 
tions of  the  Act  which  cannot  be  waived  (unless  provided  for  in  these 
sections),  while  permitting  additional  terms  only  in  a  portion  of  the  agree- 
ment separate  and  apart  from  the  statutory  clauses.  We  are  of  the  opinion 
that  such  a  form  of  agreement  will  better  serve  to  educate  the  parties  as  to 
the  rights  and  obligations  which  now  form  part  of,  and  are  guaranteed  by, 
Part  IV  of  the  Act.  It  is  envisaged  that  the  use  of  this  form  will  go  some 
considerable  distance  to  thwart  any  attempt  to  "rework"  Part  IV  in  a  man- 
ner clearly  inconsistent  with  its  provisions;  modifications  to  the  standard 
form,  where  permitted  by  law,  will  be  canalized  in  such  a  manner  as  to 
differentiate  clearly  between  the  mandatory  clauses  and  the  additional  non- 
mandatory  clauses  and  rules  and  regulations. 

It  is  anticipated  that  the  introduction  of  a  statutory  standard  form 
tenancy  agreement,  combined  with  an  extensive  advertising  campaign  de- 
signed to  alert  citizens  to  its  existence,  would  soon  result  in  its  virtually 
universal  application  where  written  residential  tenancy  agreements  are  to 
be  employed.  Consequently,  it  is  hoped  that  a  more  informed  landlord  and 
tenant  population  will  arise,  and  that  this  group  will  come  to  consider  the 
use  of  a  non-standard  form  as  unacceptable.  Moreover,  their  tenancy  agree- 
ment will  be  seen  as  an  intelligible  contractual  document  to  which  refer- 
ence might  first  be  made  when  attempting  to  discover  rights  and  respon- 
sibilities, rather  than  merely  a  collection  of  incomprehensible  sheets  of 
paper  which  of  necessity  must  be  forwarded  to  legal  counsel  for  interpreta- 
tion. The  Commission  seeks  to  remove  the  awesome  and  intimidating 
atmosphere  surrounding  tenancy  agreements,  for  it  is  precisely  this  fear  of 
legal  documents  that  induces  timidity  and  acquiescence,  particularly  on 
the  part  of  residential  tenants. 

While  law  reform,  and  in  this  case  the  adoption  of  a  standard  form 
tenancy  agreement,  cannot  of  itself  redress  any  economic  imbalance  which 
might  exist  as  between  landlords  and  tenants,  it  is  able  to  provide  the 
means  by  which  the  parties  may  be  better  educated  as  to  the  nature  and 
implications  of  the  bargain  they  have  struck.  If  the  use  of  a  standard  form 
serves  to  educate  the  parties,  one  might  expect  that  disputes  attributable 
to  misapprehension  will  thereby  decrease.  Moreover,  if  the  form  fills  a 
vacuum  in  the  legal  knowledge  of  the  parties,  it  may  also  help  to  prevent 
the  evil  sometimes  reflected  in  the  very  want  of  disputes — an  evil  because 
the  absence  of  litigation,  or  even  informal  challenge,  is  often  a  product  of 
unwarranted  resignation  on  the  part  of  persons  ignorant  of  their  rights  and 
daunted  by  authority.  To  rectify  this  situation  requires  that  we  make  in- 
formation readily  available  and  accessible  concerning  the  legal  status  of 
the  parties,  and  that  we  ensure,  as  much  as  possible,  that  this  information 
is  disseminated  in  language  which  is  meaningful  to  the  recipients. 

The  Commission  is  of  the  view  that  the  standard  form  tenancy  agree- 
ment itself  is  the  primary  vehicle  to  accomplish  both  goals.  Because  the 
tenancy  agreement,  if  dratted  with  these  goals  in  mind,  is  a  suitable  and 
obvious  means  of  providing  legal  information  and  of  ensuring  that  such 
information  is  understood,  the  very  use  of  the  standard  form  serves  to 
guarantee  the  rights  embodied  in  Part  IV  of  The  Landlord  and  Tenant  Act. 
This  proposition  is  further  reinforced  where  there  is  an  exact  harmonization 
between  the  language  of  the  clauses  in  the  tenancy  agreement  and  the 
language  of  the  corresponding  sections  of  the  Act.  As  we  shall  indicate 
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below,  a  lack  of  such  correspondence  will  reduce  the  extent  to  which  the 
guarantee  referred  to  above  is  effective,  for  it  will  likely  produce  divergent 
and  inconsistent  interpretations  of  the  clauses  of  the  agreement  and  the 
sections  of  the  Act.  As  a  result,  any  advantage  to  be  afforded  by  a  manda- 
tory standard  form  will  be  frustrated. 

4.       The  Relationship  Between  the  Standard  Form  Tenancy  Agreement 
and  The  Landlord  and  Tenant  Act 

For  the  standard  form  to  fulfill  an  educative  purpose  in  the  broadest 
sense,  several  conditions  must  be  met.  In  the  first  place,  it  is  essential  for 
the  parties  to  have  before  them,  to  the  greatest  extent  possible,  their  com- 
plete bargain  within  the  four  corners  of  the  tenancy  agreement.  Secondly, 
the  language  of  their  contract  must  be  such  as  to  enlighten,  to  inform  them 
in  a  comprehensible  manner  of  the  minutiae  of  their  agreement.  Thirdly, 
the  tenancy  agreement  must  reflect  accurately  the  prevailing  law  of  land- 
lord and  tenant,  particularly  Part  IV  of  the  Act. 

The  Commission  recommends  that,  regardless  of  which  statutory  pro- 
visions are  translated  into  the  covenants  of  the  standard  form  tenancy 
agreement,  there  should  be  a  harmonization,  mutatis  mutandis,  between 
the  language  of  the  statutory  provisions  and  the  language  of  the  corres- 
ponding covenants.  To  create  a  standard  "form  the  clauses  of  which  differ 
from  the  sections  of  the  Act,  on  the  pretext  that  the  agreement  ought  to 
contain  lay  terminology  in  order  to  educate  adequately,  is  an  act  of  un- 
warranted creativity  which  can  only  invite  confusion  and  uncertainty;  in 
the  end,  the  contractual  gloss  put  on  the  Act  will  frustrate  the  very  pur- 
poses which  the  standard  form  is  to  serve.  Conflict  between  the  form  and 
the  Act  would  have  to  be  resolved  in  favour  of  the  latter,  that  is  to  say,  in 
favour  of  a  statutory  enactment  which  neither  party  will  likely  have  in  his 
possession  and  therefore  with  which  neither  party  will  be  familiar.  No 
educative  purpose  can  be  served  under  such  a  regime. 

While  we  have  concluded  that  the  language  of  the  Act  must,  mutatis 
mutandis,  be  the  language  of  the  standard  form  tenancy  agreement,  we  are 
not  unaware  of  the  limitations  which  are  inherent  in  conveying  meaning 
and  understanding  through  the  use  of  conventional  statutory  drafting  tech- 
niques. But  legal  certainty  must  be  of  primary  importance;  there  is  little 
or  no  merit  in  introducing  a  standard  form  which  may  be  perfectly  clear  to 
a  legally  unsophisticated  landlord  and  tenant,  but  inaccurate  or  ambiguous 
as  a  reflection  of  their  true  legal  relations.  As  a  result,  where  necessary 
we  are  forced  to  sacrifice  lay  terminology  (which  often  breeds  only  super- 
ficial comprehensibility)  for  legal  terminology  and  legal  certainty.  How- 
ever one  might  regret  the  decision  in  any  one  instance,  to  reverse  the  pro- 
cess— to  countenance  fundamental  uncertainty  couched  in  familiar  lan- 
guage— is  to  subvert  the  very  foundations  of  a  state  established  on  a  foot- 
ing of  sound  and  unambiguous  legal  principles. 

The  above  propositions  are  not  to  be  taken  as  suggesting  that  the 
Act  should  not  be  amended  in  appropriate  cases.  Throughout  this  Report 
the  Commission  has  in  fact  made  fundamental  recommendations  concern- 
ing the  law  of  landlord  and  tenant.  However,  the  thrust  of  the  preceding 
paragraphs  is  that  the  process  of  enacting  statutory  provisions  is  distinct 
from  the  process  of  representing  that  legislation  in  a  standard  form  ten- 
ancy agreement.  In  this  chapter  the  Commission  is  concerned  only  with 
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the  translation  of  the  existing  statute  law,  and  of  the  recommendations  of 
the  Commission,  into  a  standard  form  tenancy  agreement. 

5.       The  Clauses  of  the  Standard  Form  Tenancy  Agreement 

Part  IV  of  the  Act  already  provides  a  sound  basis  for  the  creation  of 
a  standard  form  tenancy  agreement,  in  that  Part  IV  includes  statutory 
duties  and  rights  which  are  mandatory  and,  unless  specifically  provided 
in  this  Part,  cannot  be  waived  by  either  the  landlord  or  the  tenant.  In 
addition,  the  Commission  makes  several  recommendations  in  this  Report 
which,  if  implemented,  will  expand  the  number  of  mandatory  sections  of 
the  Act  and  therefore  expand  the  number  of  clauses  in  the  proposed  stand- 
ard form.  Since  the  standard  form  ought  not  to  add  to  the  existing  statu- 
tory or  common  law  obligations  and  rights  of  the  parties,  the  scope  of  the 
form,  excluding  any  additional  clauses  or  rules  and  regulations  added  to 
it,  must  necessarily  be  limited. 

The  Commission  is  also  of  the  opinion  that  the  form  should  be 
limited  for  yet  another  reason.  The  entire  body  of  landlord  and  tenant 
law  cannot,  and  should  not,  be  comprehended  in  a  single  contractual 
document.  A  selective  approach,  concentrating  primarily  on  the  mandatory 
provisions  of  Part  IV,  will  alert  the  parties  to  the  most  important  aspects 
of  the  law  —  aspects  which  directly  affect  their  lives  on  a  more  or  less 
continuing  basis  —  and,  by  the  resulting  size  and  simplicity  of  the  docu- 
ment, will  tend  to  induce  the  parties  to  read  the  entire  form.  An  agreement 
of  mammoth  proportions,  while  perhaps  exhaustive  in  scope,  is  more 
Hkely  to  intimidate  than  to  invite. 

It  is  with  these  considerations  in  mind  that  the  Commission  drafted 
the  clauses  of  the  standard  form  tenancy  agreement.  The  form  of  agree- 
ment recommended  is  not  intended  to  supersede  the  general  statute  and 
case  law  which  provide  the  limits  within  which  the  standard  form  tenancy 
agreement  is  to  operate;  it  is,  however,  meant  to  be  a  contractual  manifes- 
tation of  the  most  vital  areas  of  the  residential  landlord  and  tenant  rela- 
tionship. 

It  has  been  noted  that  many  of  the  clauses,  such  as  the  one  providing 
a  right  of  "quiet  enjoyment",  and  the  one  dealing  with  the  "disruptive 
tenant",  are  not  at  present  a  reflection  of  any  provisions  of  The  Landlord 
and  Tenant  Act.  Rather,  they  are  derived  from  specific  recommendations 
made  in  this  Report.  Where  the  Commission  has  made  proposals  which  it 
considers  to  be  of  vital  significance  in  the  context  of  residential  tenancies, 
it  has  incorporated  certain  of  these  proposals  into  the  recommended 
standard  form  tenancy  agreement.^  ^  However,  it  should  also  be  borne  in 
mind  that  the  Commission  has  not  fleshed  out  in  statutory  language  each 


^^The  following  clauses  reflect  specific  recommendations  made  in  the  Report: 

(a)  Clause  4  ("Quiet  Enjoyment"):  See  Chapter  XVI 

(b)  Clause  9  ("Disruptive  Tenant"):  See  Chapter  XVII 

(c)  Clause   13   ("Tenant's  Right  to   Remove   His  Fixtures"):   See  Chapter 
XIV. 

Some  recommendations  provide  for  procedural,  rather  than  substantive,  rights, 
or  deal  with  matters  which  do  not  afFect  the  landlord  and  the  tenant  on  a 
more  or  less  continuing  basis.  The  Commission  is  of  the  view  that  the  inclusion 
of  most  of  these  provisions  in  the  standard  form  is  not  warranted. 
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and  every  one  of  its  proposals  for  reform.  Consequently,  in  certain  areas 
(for  example,  Clause  4  of  the  standard  form,  dealing  with  "quiet  enjoy- 
ment") only  a  skeletal  statutory  framework  has  been  suggested,  and  this 
limitation  affects  the  nature  of  the  relevant  clause  in  the  standard  form. 
Accordingly,  if  legislation  is  introduced  which  reduces  or  broadens  our 
proposals,  or  any  part  of  the  existing  law,  a  corresponding  amendment  to 
the  recommended  standard  form  will  be  necessary. 

Not  all  of  the  clauses  reflect  the  more  weighty  and  substantive  sec- 
tions of  Part  IV  of  the  Act.  Some  of  the  clauses  recommended  by  the 
Commission  are  designed  to  set  forth  in  a  comprehensible  and  compre- 
hensive manner  the  perhaps  more  basic  and  less  legally  complex  concerns 
of  the  two  parties:  the  address  of  the  rented  premises;  the  nature 
of  the  tenancy;  the  length  of  the  term;  the  rent  and  method  of  pay- 
ment; the  privileges,  amenities,  facilities,  and  vital  services  provided  to 
the  tenant  at  the  landlord's  expense;  the  additional  items  for  which  extra 
charges  are  made;  the  acknowledgement  by  the  landlord  of  receipt  of 
sums  attributable  to  the  first  month's  rent  in  advance  and  to  the  last 
month's  rent;  and  the  interest  on  the  latter  prepayment  of  rent.  As  a  gen- 
eral rule,  several  of  these  matters  are  dealt  with  rather  summarily  in  the 
private  standard  forms;  for  example,  there  is  ordinarily  little  or  no  detailed 
description  as  to  what  is  included  in  the  term  "rented  premises"  or  what  is 
included  in  the  rent  payment  as  a  privilege,  amenity,  facility,  or  vital  serv- 
ice granted  to  the  tenant  by  the  landlord.^-  The  Commission  believes  that 
these  matters  should  be  spelled  out  in  detail  in  the  standard  form  tenancy 
agreement. 

In  the  past  the  case  law  has  not  often  been  concerned  with  the  scope 
of  the  term  "rented  premises"  or  with  the  privileges,  amenities,  facilities, 
and  vital  services  connected  with  such  premises.  While  recent  decisions^" 
have  shed  considerable  light  on  these  matters,  the  Commission  recom- 
mends that  Part  IV  of  the  Act  should  provide  an  unambiguous  guide  for 
both  landlords  and  tenants  as  to  what  items  are  included  in  the  rent  pay- 
ment for  the  "rented  premises":  there  should  be  included  in  the  rent  pay- 
ment all  privileges,  amenities,  facilities,  and  vital  services^^  connected  with 
such  premises  and  which  are  provided  for  the  use  and  enjoyment  of  the 
tenant  and  members  of  his  household,  unless  specifically  excluded  in  the 
tenancy  agreement.^'"*  Accordingly,  the  onus  should  be  placed  on  the  landlord 
to  exclude  what  is  otherwise  automatically  included;  should  the  landlord 
fail  to  do  so,  the  tenant  ought  to  be  entitled  to  enjoy  the  whole  package  of 
privileges,  amenities,  facilities,  and  vital  services  connected  with  the  par- 
ticular suite  which  he  occupies. 


i-Concerning  the  expanded  meaning  of  the  term  "rented  premises",  and  concern- 
ing the  legal  status  of  privileges,  amenities,  facilities,  and  vital  services  common- 
ly provided  to  residential  tenants,  reference  should  be  made  to  the  unanimous 
Supreme  Court  of  Canada  decision  in  Pajelle  Investments  Ltd.  v.  Herbold  and 
Herbold  (unreported  as  of  yet;  judgment  pronounced  November  13,  1975).  See 
also  Re  Quann  et  al.  and  Pajelle  Investments  Ltd.  (1975),  7  O.R.  (2d)  769 
(Co.  Ct.)  and  Lewis  v.  Westa  Holdings  Ltd.  et  al.  (1975),  8  O.R.  (2d)  181 
(Co.  Ct.). 

mbid. 

i^Concerning  vital  services,  see  s.  107(3)  of  the  Act  and  Clauses  7  and  8  of  the 

recommended  standard  form  tenancy  agreement. 
i^See  Clauses  3 (2)  (a)  and  7  of  the  recommended  standard  form. 
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Finally,  some  consideration  should  be  given  to  the  concept  of  "free- 
dom of  contract"  and  how  it  affects  the  recommended  provisions  of  the 
standard  form.  We  are  not  concerned  here  with  the  view  that  today  this 
freedom  is  illusory  or  with  the  criticism  that  the  standard  form,  per  se, 
restricts  the  nature  or  scope  of  this  freedom.  Suffice  it  to  repeat  that  the 
tenancy  agreement  merely  rellects  the  present  law  of  landlord  and  tenant, 
and  if  one's  freedom  is  somehow  limited  or  destroyed  by  the  state  of  that 
law,  the  source  cannot  be  imputed  to  the  use  of  the  standard  form. 

There  are,  however,  other  aspects  to  the  notion  of  "freedom  of  con- 
tract", the  first  one  of  which  is  more  intimately  related  to  the  existence  of 
certain  permissive  sections  of  Part  IV  of  the  Act.  The  approach  of  the 
Commission  to  these  sections  may  be  illustrated  by  comparing  this  ap- 
proach to  that  of  the  draftsmen  of  the  Manitoba  Standard  Residential 
Tenancy  Agreement,  and  by  using  section  91  of  the  Ontario  Act  as  a 
specific  example. 

Section  91(1)  and  (3)  provides,  in  part: 

(1)  Subject  to  subsection  3,  a  tenant  has  the  right  to  assign, 
sublet  or  otherwise  part  with  possession  of  the  rented  premises. 

(3)  A  tenancy  agreement  may  provide  that  the  right  of  a 
tenant  to  assign,  sublet  or  otherwise  part  with  possession  of  the 
rented  premises  is  subject  to  the  consent  of  the  landlord  .... 

The  relevant  portion  of  clause  12  of  the  standard  form  in  use  in  Manitoba, 
which  clause  corresponds  to  section  93(1)  and  (3)  of  the  Manitoba  Act 
(virtually  identical  to  the  provisions  of  the  Ontario  Act)  reads  as  follows: 

The  Tenant  has  the  right  to  sublet,  assign  or  otherwise  part  with 
possession  of  the  rented  premises,  subject  to  the  consent  of  the 
landlord. 

However  desirable  clause  12  might  be  in  substantive  terms,  the  Com- 
mission is  of  the  view  that  it  does  not  accurately  reflect  the  intent  or  spirit 
of  the  legislation;  in  fact,  it  fundamentally  alters  the  milieu  and  manner 
in  which  any  tenancy  "negotiations"  are  conducted.  The  relevant  section 
of  the  statute  is  merely  permissive:  "A  tenancy  agreement  may  provide 
..."  for  the  landlord's  consent  The  implication  is  that  the  inclusion  of 
such  a  requirement  should  be  left  to  the  landlord;  the  onus  ought  to  be  on 
the  landlord  to  protect  his  own  interests  by  making  his  consent  a  require- 
ment. By  providing  that  such  consent  must  be  obtained,  the  Manitoba 
standard  form  essentially  reverses  this  onus.  At  best,  clause  12  makes  any 
action  on  the  part  of  the  landlord  unnecessary;  at  worst,  the  form  does 
what  the  landlord  himself  might  not  have  done  at  all.  The  onus  has  now 
been  placed  on  the  tenant  to  delete  this  provision,  rather  than  on  the  land- 
lord to  include  it.  Moreover,  the  mere  existence  of  the  clause  in  a  standard 
form  creates  a  certain,  perhaps  unconscious,  predisposition  in  its  favour; 
while  the  clause  may  be  amended,  its  inclusion  in  this  form  attains  a  degree 
of  legislative  sanctity  and  authority  which  might  well  militate  against  any 
change. 

It  is  submitted  that  the  suggested  clause  in  the  proposed  Ontario 
standard  form  more  accurately  reflects  the  letter  and  spirit  of  section  91(1) 
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and  (3)  of  the  Act.  For  the  purposes  of  illustration,^^'  the  relevant  portion 
of  Clause  10  is  reprinted  below: 

10.(1 )  The  Tenant  shall  have  the  right  to  assign,  sublet  or  otherwise 
part  with  possession  of  the  rented  premises,  without  the  con- 
sent of  the  Landlord,  unless  such  consent  is  required  by 
Sub-Clause  (2). 

(2)  Where  the  Landlord  requires  his  consent  to  be  obtained,  he 
shall  specify  below  the  nature  of,  and  manner  of  obtaining, 
such  consent. 

One  other  aspect  of  "freedom  of  contract"  has  been  preserved  in  the 
recommended  standard  form.  We  have  already  emphasized  the  need  for  a 
physical  separation  or  differentiation  between  the  mandatory,  non-waiv- 
able  clauses  and  the  clauses  which  may  supplement  them.  Accordingly, 
the  standard  form  permits  a  landlord  or  a  tenant  to  add  clauses  different 
from  Clauses  1  to  13,  so  long  as  these  Additional  Clauses  appear  only  as 
part  of  Clause  14  and  do  not  waive  or  conflict  with  any  rights,  obligations 
or  other  provisions  stated  in  The  Landlord  and  Tenant  Act  or  in  Clauses 
1  to  13  of  the  standard  form  tenancy  agreement,  unless  specifically  pro- 
vided for  in  the  Act  or  in  such  Clauses. ^^ 

Quite  apart  from  the  Additional  Clauses,  it  is  not  uncommon  for  the 
parties  to  agree  to  rules  and  regulations  governing  their  relations  as  land- 
lord and  tenant.  However,  such  provisions  must  conform  to  the  guidelines 
stated  in  the  proposed  Instructions.  As  a  result,  to  be  enforceable  by  or 
against  either  the  landlord  or  the  tenant,  the  rules  and  regulations  must  ap- 
pear only  in  Clause  15  and  must  not  waive  or  conflict  with  any  rights,  obli- 
gations or  other  provisions  of  the  Act  or  in  Clauses  1  to  13,  unless  ex- 
pressly provided  for  in  the  Act  or  in  such  Clauses. ^^ 

As  a  general  proposition,  rules  and  regulations  are  deemed  to  form 
part  of  the  tenancy  agreement  and  therefore  are  enforceable  in  the  same 
manner  and  to  the  same  extent  as  the  ordinary  terms  and  covenants.  How- 
ever, unlike  the  situation  with  respect  to  the  latter  provisions,  there  often 
appears  in  the  body  of  the  tenancy  agreement  an  express  clause  permitting 
the  landlord  to  vary  the  rules  and  regulations,  without  the  consent  of  the 
tenant.  Where  the  rules  and  regulations  deal  with  matters  of  "housekeep- 
ing", and  are  designed  to  protect  the  rights,  privileges  and  comfort  of  all 
tenants  and  to  protect  the  building  from  damage  or  vandalism,  there  is 
some  justification  for  unilateral  action  on  the  part  of  the  landlord.  To 
demand  the  consent  of  all  tenants  in  a  large  apartment  complex,  where 
the  landlord  is  required  to  make  changes  concerning  such  matters  as 
garbage  disposal  or  the  use  of  balconies,  is  often  impracticable  and  occas- 
sionally  may  be  quite  inadequate  to  meet  an  emergency  situation  or  an 
unforeseen  contingency. 

If,  however,  the  landlord  is  to  retain  for  himself  the  power  to  vary 
the  rules  and  regulations  without  the  consent  of  those  affected,  in  accord- 
ance with  the  custom  of  the  trade,  it  is  essential  that  a  legally  meaningful 

i^Concerning  the  preservation  of  the  existing  statutory  or  common  law  onus,  see 
also  Clause  1 1  of  the  standard  form,  dealing  with  the  landlord's  right  to  enter 
the  rented  premises  after  the  commencement  of  the  term  of  the  tenancy 
agreement. 

I'^See  "Instructions  and  Information  for  Landlord  and  Tenant",  paragraph  2(1) 
and  (2). 

i8/Z)/W.,  paragraph  2(1)  and  (3). 
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concept  of  rules  and  regulations  should  be  introduced  into  the  statute.  An 
example  of  legislative  definition  and  surveillance  appears  in  the  Landlord 
and  Tenant  Act  of  British  Columbia.^'*  Section  1 1  provides  as  follows: 

( 1 )  A  written  tenancy  agreement  may  contain  and  specify 
reasonable  obligations  and  restrictions  upon  a  tenant  respecting  the 
tenant's  use,  occupation,  and  maintenance  of  residential  premises 
ordinarily  occupied  by  him,  and  of  such  services,  facilities,  and 
premises  appurtenant  thereto  as  are  ordinarily  used  or  enjoyed  by 
him. 

(2)  For  the  purposes  of  subsection  (1),  an  obligation  or 
restriction  is  prima  facie  reasonable  where  it  is 

(a)  applicable  to,  and  is  intended  to  promote  a  fair  distribution 
of  services  and  facilities  to,  and  the  convenience,  safety, 
and  welfare  of,  every  tenant  in  the  residential  building  or 
intended  to  protect  the  landlord's  property  from  abusive 
use; 

(b)  reasonably  related  to  the  purpose  for  which  it  is  intended; 
and 

(c)  sufficiently  explicit  in  its  prohibition,  direction,  or  limita- 
tion of  the  tenant's  conduct  to  inform  him  of  what  he  must 
or  must  not  do  in  order  to  comply  with  it. 

(3)  An  obligation  or  restriction  that  is  not  reasonable  under 
subsection  (2)  is  not  enforceable. 

The  Commission  recommends  that  a  section  respecting  the  nature, 
scope  and  enforceability  of  rules  and  regulations  should  be  enacted  in 
Ontario  and  made  applicable  to  residential  tenancies.  The  Commission 
suggests  legislation  along  the  following  lines: 

(1)  Where  a  tenancy  agreement  contains  obligations,  restric- 
tions, rules  or  regulations  respecting  the  use,  enjoyment,  occupation, 
and  maintenance  by  the  tenant  and  members  of  his  household  of 

(a)  the  rented  premises  ordinarily  occupied  by  them,  or 

(b)  such  privileges,  amenities,  facilities,  and  vital  services  con- 
nected with  the  rented  premises  and  which  are  provided 
by  the  landlord  for  the  use  and  enjoyment  of  the  tenants 
and  members  of  their  households, 

such  obligations,  restrictions,  rules  and  regulations  shall  be  reason- 
able. 

(2)  For  the  purposes  of  subsection  1,  an  obligation,  restriction, 
rule  or  regulation  is  prima  facie  reasonable  where  it  is 

(a)  intended  to  promote  a  fair  distribution  of  privileges,  ameni- 
ties, facilities,  and  vital  services  to,  or  to  promote  the  con- 
venience, health,  comfort,  safety  or  welfare  of,  the  tenants 
and  members  of  their  households,  or  to  protect  the  land- 
lord's property  from  abusive  use, 

(b)  reasonably  related  to  the  purpose  for  which  it  is  intended 
and  to  the  relation  of  landlord  and  tenant, 

(c)  applicable  to  all  tenants  and  members  of  their  households 
in  a  fair  manner,  and 


loS.B.C.  1974,  c.  45. 
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(d)  sufliciently  explicit  in  its  prohibition,  direction  or  limita- 
tion respecting  the  conduct  of  the  tenants  and  members  of 
their  households  to  inform  them  of  what  they  must  or  must 
not  do  in  order  to  comply  with  it. 

(3)  An  obligation,  restriction,  rule  or  regulation  which  is  not 
reasonable  under  subsection  2  is  void  and  unenforceable. 

6.      Supplementary  Material  Attached  to  the  Standard 
Form  Tenancy  Agreement 

(a)  Instructions  and  Information  for  Landlord  and  Tenant 

The  Commission  recommends  the  adoption  of  a  document  which 
will  provide  essential  instructions  and  information  of  which  the  landlord 
and  the  tenant  should  have  knowledge  prior  to  the  finalization  of  the  text 
of  the  tenancy  agreement-"  and  prior  to  its  execution.  The  document 
recommended  in  this  chapter,  to  be  known  as  "Instructions  and  Infor- 
mation for  Landlord  and  Tenant",  should  be  attached  to  the  front  of  the 
tenancy  agreement,  and  delivered  to  the  tenant  in  the  manner  suggested 
below. 

The  special  importance  of  the  Instructions  to  a  landlord,  at  the  time 
when  he  composes  the  ultimate  draft  of  the  agreement,  and  to  a  tenant, 
at  the  time  of  his  execution  of  the  agreement,  is  quite  evident.  Since  in  the 
context  of  most  modern  residential  tenancies  the  landlord,  having  created 
the  text  of  the  agreement,  ordinarily  presents  the  document  to  the  tenant 
for  his  signature,  provision  should  be  made  to  ensure  the  simultaneous 
delivery  of  the  Instructions  to  the  tenant.  Without  such  a  provision,  the 
efticacy  of  the  Instructions  would  be  seriously  frustrated.  Accordingly,  the 
Commission  recommends  that  section  83  be  supplemented  by  adding  to  it 
a  provision  reflecting  the  following  recommendation: 

At  the  same  time  as  the  landlord  delivers  the  tenancy  agree- 
ment to  the  tenant  for  execution,  he  should  also  be  obligated  to 
deliver  to  the  tenant  a  copy  of  the  Instructions  and  Information  for 
Landlord  and  Tenant,  attached  to  the  front  of  the  agreement. 

(b)  Appendix  to  the  Standard  Form  Tenancy  Agreement 

As  we  have  indicated  above,  Part  IV  of  The  Landlord  and  Tenant 
Act  provides  the  fount  from  which  flow  most  of  the  provisions  of  the 
standard  form  recommended  in  this  chapter.  It  is  clear,  however,  that 
certain  significant  sections  of  Part  IV,  such  as  those  dealing  with  termina- 
tion and  security  deposits,  while  they  must  be  drawn  to  the  attention  of 
both  parties,  are  not  readily  adaptable  into  the  language  of  covenants  in  a 
contract.  Concerning  certain  vital  matters  which  do  not  already  form  part 
of  the  standard  form  tenancy  agreement  or  part  of  the  Instructions,  we 
recommend  that  they  be  incorporated  into  a  document  to  be  known  as  the 
"Appendix  to  the  Standard  Form  Tenancy  Agreement".  The  Appendix 
recommended  in  this  chapter  should  be  attached  to  the  back  of  the  ten- 
ancy agreement,  and  delivered  to  the  tenant  in  the  manner  suggested 
below. 

While  the  parties  should  have  before  them,  either  in  the  contract 
itself  or  in  the  accompanying  material,  as  full  a  picture  as  possible  of  the 


-^Assuming,  for  example,  that  there  will  be  added  to  the  agreement  either 
Additional  Clauses,  as  part  of  Clause  14,  or  Rules  and  Regulations,  in  Clause 
15,  or  both. 
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law  governing  their  relations  as  landlord  and  tenant,  \vc  must  emphasize 
again  the  necessity  of  limiting  the  scope  of  the  Appendix,  for  the  same 
reasons  we  recommended  the  limiting  of  the  scope  of  the  agreement  itself: 
to  reduce  the  whole  of  the  law  of  landlord  and  tenant  into  a  single  docu- 
ment, or  into  two  or  three  documents,  would  serve  only  to  frustrate  their 
purposes  by  intimidating  the  proposed  readers.  Therefore  we  have  con- 
fined the  ambit  of  the  Appendix  to  reflect  our  main  concern  with  alerting 
the  parties  to  the  most  significant  aspects  of  the  law  afTecting  residential 
premises  not  already  incorporated  into  either  the  Instructions  or  the 
standard  form. 

(c)   Delivery  of  Tenancy  Agreement,  Instructions 

and  Appendix  After  Execution  of  Tenancy  Agreement 

At  present,  section  83  provides  for  the  delivery  of  a  copy  of  the 
tenancy  agreement  by  the  landlord  to  the  tenant,  and  for  the  cessation  of 
the  tenant's  contractual  obligations  upon  a  failure  of  the  landlord  to  do  so. 
Given  the  importance  of  the  Instructions  and  of  the  Appendix,  the  Com- 
mission recommends  that  section  83  be  amended  to  reflect  the  following 
recommendations : 

( 1 )  within  twenty-one  days  after  the  execution  and  delivery  of  the 
tenancy  agreement  by  the  tenant,  the  landlord  should  be  obligated 
to  deliver  to  the  tenant  a  fully  executed  duplicate  original  copy 
of  the  agreement,  as  well  as  a  copy  of  the  Instructions  attached 
to  the  front  of  it,  and  a  copy  of  the  Appendix  attached  to  the 
back  of  it;  and 

(2)  where  the  landlord  does  not  deliver  to  the  tenant  copies  of  the 
tenancy  agreement,  Instrucdons  and  Appendix  in  accordance 
with  (1),  the  obligations  of  the  tenant  under  the  tenancy  agree- 
ment should  cease  until  such  copies  are  delivered  to  him. 

7.       The  Use  of  the  Standard  Form  Tenancy  Agreement,  Instructions 
and  Appendix  as  a  Statutory  Requirement 

(a)   Method  of  Introduction 

The  Commission  recommends  that  a  section  be  enacted  in  Part  IV  of 
The  Landlord  and  Tenant  Act  to  empower  the  Lieutenant  Governor  in 
Council  to  prescribe  by  regulation  the  form  of  tenancy  agreement,  Instruc- 
tions and  Appendix  applicable  to  all  residential  tenancies,-'  and  to  prescribe 
by  regulation  amendments  to  these  forms.  The  prescribed  forms  should  be 
in  conformity  with  the  law  of  landlord  and  tenant  as  reflected  in  the  statute 
and  case  law,  and  therefore  should  not  in  themselves  create  or  introduce 
any  new  rights,  obligations  or  remedies. 

It  is  contemplated  that  by  introducing  the  forms  pursuant  to  a  regula- 
tion, rather  than  pursuant  to  the  statute  itself,  more  flcxibiliy  will  be 
obtained  and  the  forms  may  be  amended  more  readily  in  response  to 
changes  in  either  The  Landlord  and  Tenant  Act  or  the  case  law.  However, 
the  Commission  is  of  the  opinion  that  an  opportunity  for  a  legislative  re- 
view of  the  proposed  regulations  introducing  or  amending  the  forms  ought 
to  be  made  available.  Accordingly,  it  is  recommended  that  Part  IV  specific- 
ally provide  for  a  review  of  regulations  designed  to  introduce  the  new 


2iSee  S.M.   1970,  c.   106,  s.  3,  introducing  s.   118(1)   into  the  Manitoba  Landlord 
and  Tenant  Act. 
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forms  or  to  amend  already  existing  ones,  such  review  to  be  undertaken  by 
the  Standing  Committee  on  Regulations  in  accordance  with  section  12  of 
The  Regulations  Act.—  It  is  recommended  further  that  a  regulation  which 
is  to  introduce  the  new  forms  or  alter  any  of  the  previously  prescribed  ones 
should  come  into  force  only  upon  a  favourable  report  by  the  Standing 
Committee-'^  and  upon  approval  by  the  Legislative  Assembly. 

(b)  The  Mandatory  Nature  of  the  Form 

All  written  residential  tenancy  agreements  ought  to  be  in  the  prescribed 
form,  and  to  this  end  it  is  recommended  that  every  written  tenancy  agree- 
ment which  is  not  in  this  form  should  be  deemed  by  statute  to  be  in  the 
form  so  prescribed.-^  In  addition.  Part  IV  of  the  Act  should  provide  that 
any  term,  covenant,  rule  or  regulation  in  a  tenancy  agreement  that  is 
not  permitted  by  or  contained  in  the  prescribed  form,  and  that  contravenes 
any  provisions  of  the  Act,  is  void  and  unenforceable.-'' 

Accordingly,  while  non-standard  forms  may  in  fact  be  used,  variations 
or  omissions  respecting  the  form  should  be  permissible  only  where  spe- 
cifically provided  for  in  the  Act  or  in  the  agreement  itself. 

(c)  Oral  Tenancy  Agreements 

As  indicated  in  Chapter  II  of  this  Report,  the  Commission  recom- 
mends that  the  right  to  enter  into  oral  tenancy  agreements  be  retained. ^^ 
Concerning  the  rights  and  obligations  afforded  to  parties  living  under  an 
oral  tenancy  agreement,  it  is  recommended  that  every  such  agreement 
should  be  deemed  by  statute  to  be  in  the  prescribed  form.  Again,  parties  to 
an  oral  agreement  may  agree  to  clauses  and  rules  and  regulations  not  cov- 
ered by  the  standard  form,  but  any  departure  from  the  provisions  of  the 
Act  or  the  form,  unless  of  course  expressly  permitted,  should  be  null  and 
void. 

8.       The  Standard  Form  Tenancy  Agreement, 
Instructions  and  Appendix 

Having  proposed  recommendations  with  a  view  to  establishing  a 
statutory  framework  for  the  creation  and  introduction  of  the  standard  form 
tenancy  agreement,  the  Instructions  and  the  Appendix,  there  remains  only 
the  recommendation  concerning  the  substance  of  the  forms  themselves. 
Accordingly,  the  Commission  recommends  that  the  following  forms  be 
introduced: 


09 


2R.S.O.  1970,  c.  410.  S.  12  provides  that  the  Committee  is  a  standing  committee 
of  the  Assembly,  that  the  Committee  shall  examine  the  .regulations  "with 
particular  reference  to  the  scope  and  method  of  exercise  of  delegated  legislative 
power  but  without  reference  to  the  merits  of  the  policy  or  objectives  to  be 
effected  by  the  regulations  or  enabling  statutes",  that  the  Committee  has  the 
power  to  examine  any  member  of  the  Executive  Council  or  any  public  servant 
designated  by  any  such  member,  and  that  the  Committee  "shall,  from  time  to 
time,  report  to  the  Assembly  its  observations,  opinions  and  recommendations." 

~Hn  order  for  the  Standing  Committee  to  satisfy  itself  sufficiently  as  to  the  merits 
of  any  proposed  change  to  the  forms,  it  would  in  many  circumstances  be  de- 
sirable for  it  to  hold  hearings  where  all  interested  parties  would  be  able  to 
present  their  views. 

24See  Manitoba  s.  118(1). 

25See  Manitoba  s.  118(2). 

^^Although  it  is  recommended  that  oral  tenancy  agreements  should  be  permitted 
only  where  the  agreement  is  for  a  term  of  one  year  or  less,  rather  than  three 
years  as  is  the  case  at  present. 


Instructions  and  Information  for  Landlord  and  Tenant 

Applicable  to  Standard  Form  Tenancy  Agreement  (Residential  Premises) 

Note  A:    The  Landlord  shall  attach  these  Instructions  to  the  front  of  the 
Standard  Form  Tenancy  Agreement 

Note   B  :    The  following  matters  of  importance  should  be  read  over  care- 
fully before  the  Standard  Form  Tenancy  Agreement  is  signed 


Form  of  Tenancy 
Agreement 

Oral  Tenancy 
Agreements  and 
Tenancy  Agreements 
Contrary  to 
Standard  Form 

"Residential  Premises" 
Interpretation 
(Section  1(c) ) 


Additional  Clauses 
and  Rules 
and  Regulations 


Enforceability  of 
Additional  Clauses 
(Section  82(1)) 


Enforceability  of 
Rules  and  Regulations 
(Section  83(1)  and 
Section  00) 


( 1 )  A  written  Tenancy  Agreement,  to  be  used  in  the  case  of 
residential  premises,  shall  be  in  the  attached  Standard 
Form. 

(2)  A  Tenancy  Agreement  of  residential  premises  which  is 
oral  or  which  is  not  in  the  attached  Standard  Form  shall 
be  deemed  to  be  in  this  Form. 


(3)  The  term  residential  premises  means  premises  used  for 
residential  purposes,  and  does  not  include  premises  oc- 
cupied for  business  purposes  with  living  accommodation 
attached  under  a  single  Tenancy  Agreement. 

( 1 )  The  Standard  Form  Tenancy  Agreement  may  contain 
clauses  additional  to  Clauses  1  to  13,  and  may  also 
contain  Rules  and  Regulations.  However,  any  Additional 
Clauses  must  appear  only  as  part  of  Clause  14,  and  any 
Rules  and  Regulations  must  appear  only  in  Clause  15, 
of  the  Standard  Form  Tenancy  Agreement. 

(2)  To  be  enforceable  by  or  against  either  the  Landlord  or 
the  Tenant,  the  Additional  Clauses  must  not  waive  or 
conflict  with  any  rights,  obligations  or  other  provisions 
stated  in  The  Landlord  and  Tenant  Act  or  in  Clauses  1 
to  13  of  the  Standard  Form  Tenancy  Agreement,  unless 
specifically  provided  for  in  the  Act  or  in  such  Clauses. 

(3)  To  be  enforceable  by  or  against  either  the  Landlord  or 
the  Tenant,  the  Rules  and  Regulations  must  conform  to 
the  requirements  of  subparagraph  (2),  as  well  as  to  the 
following  statutory  requirements: 

(a)  Where  a  Tenancy  Agreement  contains  obligations, 
restrictions,  rules,  or  regulations  respecting  the  use, 
enjoyment,  occupation,  and  maintenance  by  the 
Tenant  and  members  of  his  household  of 

(i)   the   rented  premises    ordinarily   occupied    by 
them,  or 

(ii)  such  privileges,  amenities,  facilities,  and  vital 
services  connected  with  the  rented  premises 
and  which  are  provided  by  the  Landlord  for 
the  use  and  enjoyment  of  the  tenants  and 
members  of  their  households, 

such  obligations,   restrictions,   rules   or  regulations 
shall  be  reasonable. 
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Delivery  of  Copy  of 
Tenancy  Agreement, 
Instructions  and 
Appendix 
(Section  83(1)) 


(b)  For  the  purposes  of  clause  (a),  an  obligation,  re- 
striction, rule  or  regulation  is  prima  facie  reason- 
able where  it  is 

(i)  intended  to  promote  a  fair  distribution  of 
privileges,  amenities,  facilities,  and  vital  serv- 
ices to,  or  to  promote  the  convenience,  health, 
comfort,  safety  or  werfarc  of,  the  tenants  and 
members  of  their  households,  or  to  protect  the 
Landlord's  property  from  abusive  use, 

(ii)  reasonably  related  to  the  purpose  for  which  it 
is  intended  and  to  the  relation  of  landlord 
and  tenant, 

(iii)  applicable  to  all  tenants  and  members  of  their 
households  in  a  fair  manner,  and 

(iv)  sufficiently  explicit  in  its  prohibition,  direction 
or  limitation  respecting  the  conduct  of  the 
tenants  and  members  of  their  households  to 
inform  them  of  what  they  must  or  must  not 
do  in  order  to  comply  with  it. 

(c)  An  obligation,  restriction,  rule,  or  regulation  which 
is  not  reasonable  under  clause  (b)  is  void  and  un- 
enforceable. 

3.  (1)  At  the  same  time  as  the  Landlord  delivers  the  Standard 
Form  Tenancy  Agreement  to  the  Tenant  for  execution, 
he  shall  also  deliver  to  the  Tenant  a  copy  of  these  In- 
structions, attached  to  the  front  of  the  Tenancy  Agree- 
ment, and  a  copy  of  the  Appendix  to  the  Standard  Form 
Tenancy  Agreement,  attached  to  the  back  of  the  Tenancy 
Agreement. 

(2)  Within  twenty-one  days  after  the  execution  and  delivery 
of  the  Standard  Form  Tenancy  Agreement  by  the  Tenant, 
the  Landlord  shall  deliver  to  the  Tenant  a  fully  executed 
duplicate  original  copy  of  the  Standard  Form  Tenancy 
Agreement,  with  these  Instructions  and  the  Appendix 
attached  to  it. 


Failure  to  Deliver 
Copy  of  Tenancy 
Agreement, 
Instructions  and 
Appendix 
(Section  83(2) ) 

Condition  of  the 
Rented  Premises 


Cross-References 
to  The  Landlord  and 
Tenant  Act 


(3)  Where  the  Landlord  does  not  deliver  to  the  Tenant  a 
copy  of  the  Standard  Form  Tenancy  Agreement,  as  well 
as  a  copy  of  these  Instructions  and  the  Appendix,  in 
accordance  with  subparagraph  (2),  the  obligations  of 
the  Tenant  under  the  Tenancy  Agreement  shall  cease 
until  this  material  is  delivered  to  him. 

At  or  before  the  commencement  of  the  tenancy,  the  Land- 
lord and  the  Tenant  may  inspect  the  rented  premises  and 
record  the  condition  of  the  premises  on  the  Condition  Report 
attached  to  the  Standard  Form  Tenancy  Agreement.  The 
parties  may  in  a  like  manner  record  the  condition  of  the 
premises  at  the  termination  of  the  tenancy. 

The  section  numbers  written  within  the  parenthesis  in  the 
margins  refer  to  sections  of  The  Landlord  and  Tenant  Act, 
which  sections  correspond  to  the  paragraphs  of  these  Instruc- 
tions, the  clauses  of  the  Standard  Form  Tenancy  Agreement, 
or  the  sections  of  the  Appendix,  as  the  case  may  be. 


STANDARD  FORM 


©rnatiry  Agr^^m^nt 


(RESIDENTIAL  PREMISES) 


DATE: 

PARTIES  TO  TENANCY  AGREEMENT; 


—  and 


LANDLORD 

Full  Mailing  Address 
...  Telephone  Number 


TENANT 

Full  Mailing  Address 
.    Telephone  Number 


Rented  Premises 


1.    (1)   The  Landlord  rents  to  the  Tenant  the  rented  premises 
described  as  follows: 


Apt.  No.  (where  applicable)     Street  name  and  address 


City,  Town,  etc. 


Postal  Code 


Privileges,  Amenities, 
Facilities,  and 
Vital  Services 
Rented  to  Tenant 


Exclusive 
Possession  of 
Rented  Premises 


Nature  and 
Duration  of 
Tenancy 


together  with  all  privileges,  amenities,  facilities,  and 
vital  services  connected  with  the  rented  premises  and 
which  are  provided  for  the  use  and  enjoyment  of  the 
Tenant  and  members  of  his  household,  unless  specific- 
ally excluded  in  this  Tenancy  Agreement. 

2.    ( 1 )   The  Tenant  shall  be  given  exclusive  possession  of  the 
rented  premises. 

(2)   COMPLETE    EITHER   PARAGRAPH    (a)    or    (b), 
WHICHEVER    ONE   IS    APPLICABLE: 

(a)   Where  this  Tenancy  Agreement  is  for  a  term  cer- 
tain, it  shall  commence  on  the  of 

day 


,  19 

,  and  shall  expire  on  the 

month 

of 

,  19          . 

day 


month 


(b)  Where  this  Tenancy  Agreement  is  for  a  periodic 
tenancy  (i.e.,  from  week  to  week,  from  month  to 
month,  from  quarter  to  quarter,  from  year  to  year, 
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or  for  any  other  period),  it  shall  commence  on  the 

of  ,  19 ,  and  shall 

day  month 

run  from  

(week  to  week,  etc.,  as  the  case  may  be) 

Rent  and  Method  3.    (1)   The  Tenant  agrees  to  pay  rent  to  the  Landlord  for  the 

of  Payment  rented  premises,  and  for  the  privileges,  amenities,  facili- 

ties, and  vital  services,  as  follows: 

(a)  $ per  (week,  month,  year,  or 

otherwise,   as  the  case  may  be),  payable  on  the 

day  of  each  and  every (week, 

month,  year,  or  otherwise,  as  the  case  may  be), 

commencing  the  day  of  , 

19         ,  during  the  term  of  this  Tenancy  Agree- 
ment. 

(b)  If  the  rent  is  to  be  payable  in  a  manner  which 
cannot  be  set  out  as  in  Paragraph  (a),  state  here 
the  method  of  payment  of  rent. 


Sums  Payable  for  (2)    (a)   In  addition  to  the  rent  payable  under  Sub-Clause 

Additional  Items  ( 1 ) ,  the  Tenant  agrees  to  pay  to  the  Landlord  the 

following  sums  for  additional  items: 

(i)   For  (specify 

additional  item  for  which  sum  is  payable) : 

$  per  (week,  month, 

year,  or  otherwise,  as  the  case  may  be); 

(ii)   For (specify 

additional  item  for  which  sum  is  payable) : 

$  per  (week,  month, 

year,  or  otherwise,  as  the  case  may  be); 

(iii)   For  (specify 

additional  item  for  which  sum  is  payable) : 

$  per  (week,  month, 

year,  or  otherwise,  as  the  case  may  be), 

payable  on  the  day  of  each  and  every 

(week,  month,  year,  or  otherwise, 

as  the  case  may  be),  commencing  the   

day  of  ,  19         ,  during  the  term 

of  this  Tenancy  Agreement. 

(b)  If  the  sums  payable  for  the  additional  items  are 
to  be  payable  in  a  manner  which  cannot  be  set 
out  as  in  Paragraph  (a),  state  here  the  method  of 
payment. 
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Acknowledgment 
of  Receipt  of  Money 
by  Landlord 


(3)    COMPLETE  IF  APPLICABLE: 

(a)   The  Landlord   acknowledges  receipt  of  the  total 

amount  of  $ which  sum  has  been 

paid  by  the  Tenant  for  the  following  purposes: 

(i)   where  rent  is  payable  in  advance,  $ , 

toward  rent  for  the  first  rental  period,  that  is 
to   say,   for  the  period  commencing  on   the 

day  of  ,  19 , 

and  expiring  on  the  day  of 

,19       ; 


Security  Deposit 
(Section  84(1) ) 


(ii)    $ ,  as  the  payment  of  rent  for  a 

period  not  exceeding  one  month,  which  pay- 
ment shall  be  applied  by  the  Landlord  in  pay- 
ment of  the  rent  for  the  last  rent  period  im- 
mediately preceding  the  termination  of  the 
tenancy. 


Interest  on 
Security  Deposit 
(Section  84(2) ) 


(b)   The  Landlord   shall  pay  annually  to  the  Tenant 

$  ,  which  sum  shall  represent  interest  on 

the  security  deposit  for  rent  referred  to  in  Sub- 
Paragraph  (ii)  of  Paragraph  (a),  at  the  rate  of 
6  per  cent  per  year. 


Place  of  Payment 


(4)    Payments  shall  be  made  at  the  following  address: 


Quiet  Enjoyment 
(Section  00) 


The  Tenant  shall  have  the  right  to  quiet  enjoyment,  includ- 
ing the  right  to  peaceably  possess  and  have  the  full  benefit 
of  the  rented  premises,  together  with  the  right  to  use  and 
enjoy  them  in  reasonable  peace,  comfort  and  privacy,  with- 
out interference,  interruption  or  disturbance  from  the  Land- 
lord or  any  other  person  or  persons  lawfully  claiming  by, 
from  or  under  him. 


Landlord's 
Responsibility 
to  Repair 
(Section  96(1) ) 


The  Landlord  shall  be  responsible  for  providing  and  main- 
taining the  rented  premises  in  a  good  state  of  repair  and  fit 
for  habitation  during  the  tenancy  and  for  complying  with 
health  and  safety  standards,  including  any  housing  standards 
required  by  law,  and  notwithstanding  that  any  state  of  non- 
repair existed  to  the  knowledge  of  the  Tenant  before  this 
Tenancy  Agreement  was  entered  into. 


Tenant's  Responsibility 
for  Cleanliness  and 
Damage 
(Section  96(2)  ) 


6.  The  Tenant  shall  be  responsible  for  ordinary  cleanliness  of 
the  rented  premises  and  for  the  repair  of  damage  caused  by 
his  wilful  or  negligent  conduct  or  that  of  persons  who  are 
permitted  on  the  premises  by  him. 
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Supply 

of  Vital  Services 


7.  The  Landlord  shall  provide  at  his  own  expense  a  reasonable 
supply  of  the  following  vital  services  (delete  and  initial  those 
items  which  are  inapplicable,  or  specify  in  Paragraph  (f) 
any  additional  items,  as  the  case  may  be) : 

(a)  heat 

(b)  fuel 

(c)  electricity 

(d)  gas 

(e)  water 

(f)  other: 


Withholding 
Vital  Services 
(Section  107(3)  ) 


Disruptive  Tenant 
(Section  00) 


Tenant's  Right  to 
Assign,  Sublet  or 
Otherwise  Part 
With  Possession 
(Section  91(1),  (3) ) 


Note:   Any  deletion  must  be  initialled  by  both  the  Land- 
lord and  the  Tenant. 

8.  The  Landlord  shall  not  withhold  a  reasonable  supply  of  any 
vital  service  that  it  is  his  obligation  to  supply  under  this 
Tenancy  Agreement  during  the  Tenant's  occupation  of  the 
premises  and  until  the  date  on  which  a  writ  of  possession 
is  executed. 

9.  The  Tenant  shall  refrain  from  doing  any  act  or  permitting 
any  act  to  be  done  on  the  rented  premises  or  on  adjacent 
common  areas  retained  by  the  Landlord  which  without 
reasonable  excuse  interferes  with,  interrupts  or  disturbs  the 
reasonable  peace,  comfort  or  privacy  of  any  other  tenant  of 
the  Landlord. 

10.  (1)  The  Tenant  shall  have  the  right  to  assign,  sublet  or 
otherwise  part  with  possession  of  the  rented  premises, 
without  the  consent  of  the  Landlord,  unless  such  con- 
sent is  required  by  Sub-Clause  (2). 


(2)  Where  the  Landlord  requires  his  consent  to  be  obtained, 
he  shall  specify  below  the  nature  of,  and  manner  of 
obtaining,  such  consent. 


(Section  91(3),  (4)  ) 


Tenant's  Right  of 
Privacy 
(Section  93) 


11 


(3)  If  the  consent  of  the  Landlord  is  required  by  Sub- 
Clause  (2),  the  Landlord  shall  not  arbitrarily  or  un- 
reasonably withhold  his  consent,  and  shall  not  make 
any  charge  for  giving  his  consent  except  his  reasonable 
expenses  incurred  thereby. 

(I)  Subject  to  Part  IV  of  The  Landlord  and  Tenant  Act, 
and  subject  to  Paragraph  (a)  or  (b)  of  Sub-Clause  (2), 
if  applicable,  the  Landlord  shall  not  enter  the  rented 
premises  after  the  commencement  of  the  term  of  this 
Tenancy  Agreement,  except  in  cases  of  emergency. 
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(2)  INDICATE  PARAGRAPH  (a)  OR  (b),  OR  BOTH, 
WHICHEVER  ONE  (ONES)  IS  (ARE)  APPLICA- 
BLE, BY  MARKING  AN  "X "  IN  THE  APPROPRI- 
ATE SPACE(S): 

(a)  The  Landlord  shall  have  the  right  to  show  the 
rented  premises  to  prospeetive  tenants  at 
reasonable  hours  after  notiee  of  termination 
of  the  tenancy  has  been  given; 

(b)  The  Landlord  shall  have  the  right  to  enter 
the  rented  premises  for  the  following  other 
purposes: 


(3)  Where  the  Landlord  is  given  the  right  to  enter  the 
rented  premises  under  Paragraph  (b)  of  Sub-Clause 
(2),  the  Landlord  shall  not  exercise  his  right  unless  he 
has  first  given  written  notice  to  the  Tenant  at  least 
twenty-four  hours  before  the  time  of  entry,  and  the 
time  of  entry  shall  be  during  daylight  hours  and 
specified  in  the  notice. 

(4)  Nothing  in  this  Clause  shall  be  construed  to  prohibit 
the  Landlord  from  entering  the  rented  premises  with 
the  consent  of  the  Tenant  given  at  the  time  of  entry. 

Alteration  of  Locks  12.    The  Landlord  and  the  Tenant  shall  not,  during  the  occu- 

(Section  95)  pancy  of  the  rented  premises  by  the  Tenant,  alter  or  cause 

to  be  altered  the  locking  system  on  any  door  giving  entry 
to  the  rented  premises,  except  by  mutual  consent. 

Tenant's  Right  to  13.     (1)   Where  this  Tenancy  Agreement  has  been  terminated  as 

Remove  His  Fixtures  a  result   of  forfeiture   or  breach   of  a  condition  or  a 

(Section  00)  fundamental  term,  the  Tenant  shall  have  a  reasonable 

time  after  the  termination  to  remove  his  fixtures. 

(2)  (a)  In  all  cases  other  than  those  mentioned  in  Sub- 
Clause  (1),  and  subject  to  Paragraph  (b),  the 
Tenant  shall  have  the  right  to  remove  his  fixtures 
from  the  rented  premises  at  or  prior  to  the  termi- 
nation of  this  Tenancy  Agreement. 

(b)  Where  the  Tenant  submits  a  written  request  to  the 
Landlord  at  least  thirty  days  prior  to  the  expira- 
tion of  this  Tenancy  Agreement,  and  with  the 
consent  of  the  Landlord,  which  consent  shall  not 
be  arbitrarily  or  unreasonably  withheld  upon  such 
a  request,  the  Tenant's  right  to  remove  his  fixtures 
shall  be  extended  beyond  the  termination  of  this 

Tenancy  Agreement  until  the  of 

day 
,  19       . 
month 
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(c)  Where  the  Landlord's  consent  referred  to  in  Para- 
graph (b)  is  obtained,  but  no  time  limit  for  re- 
moval is  specified  in  that  Paragraph  or  is  other- 
wise agreed  upon,  the  Tenant  shall  be  allowed  a 
reasonable  extension  of  time  to  remove  his  fixtures 
from  the  rented  premises. 

(3)  The  Tenant  shall  make  good  any  damage  which  may 
be  caused  to  the  rented  premises  in  removing  his  fix- 
tures, and  shall  pay  the  Landlord's  reasonable  expenses 
incurred  as  a  result  of  such  removal. 

Additional  Clauses  14.    The  Landlord  and  the  Tenant  agree  to  the  following  Ad- 

ditional Clauses:  (For  an  explanation  as  to  the  enforceability 
of  any  Additional  Clauses,  refer  to  the  INSTRUCTIONS 
AND  INFORMATION  FOR  LANDLORD  AND  TEN- 
ANT, paragraph  2  (2).) 


Rules  and  Regulations      15.    The  Tenant  shall  observe  the  following  Rules  and  Regula- 
(Section  00)  tions  during  the  tenancy,  and  such  Rules  and  Regulations 

shall  form  part  of  the  terms  of  this  Tenancy  Agreement: 
(For  an  explanation  as  to  the  enforceability  of  any  Rules 
and  Regulations,  refer  to  INSTRUCTIONS  AND  INFOR- 
MATION FOR  LANDLORD  AND  TENANT,  paragraph 

2  (^h) 


IN  WITNESS  WHEREOF  the  Landlord  and  the  Tenant  have 
executed  this  Tenancy  Agreement  at 


City,  Town,  etc.  Province 

on  the day  of ,  19 

SIGNED  in  the  presence  of 

Witness  Landlord 

Witness  Tenant 


COIMDITION   REPORT 


PRINT  OR  WRITE  CLEARLY 


n  -  imoKKN 


TOP  COPY  TO  TENANT 
CARBON  COPY  TO  LANDLORD 


\l  -  MISSING                S  -  SCRATCHED 
D  -  llAMACKD                     OR  MARKKD 

Dat.-  U) 

Date  (2) 

CONDITION  AT 

COMMENCEMENT 

OF  TENANCY 

CONDITION  AT 
TERMINATION 
OF  TENANCY 

EXTERIOR 

Stucco  and    or  Siding 

liorit  i.   Rear  Kntrances 

(.arbatzf  Container  (s) 

Cilass  iS:  Frames 

Screen  &  Slomi  Windows 

Grounds  &  Walks 

Kevs  Issued 

kevs  Returned 

KITCHEN 

Ceiling 

Walls  i  Trim 

Floor 

Countertop 

Cabinets  &  Doors 

Range  —  Condition  &  Equipment 

Sink  &  Stoppers 

Closets 

Refrigerator 

BASEMENT 

Stair  &  Stairwell 

Walls  &  Floor 

Furnace,  Water  Heater  &  Plumbing 

LIVING  ROOM 
DINING  ROOM 

Floor 

Ceiling 

Walls  &  Trim 

Closets 

STAIRWELL  & 
HALL 

Treads  &  Landings 

Walls  &  Trim 

Ceil  ings 

Closets 

BATHROOM 

Ceiling 

Floor 

Walls  &Trim 

Cabinets  &  Mirror 

Tub,  Sink  &  Toilet 

Closets 

BEDROOMS 

Floor,  Walls  &  Trim 

Closets,  Ceilings 

Doors 

FIGHTINC  FIXTLRES  -  throughout 

GENERAL  CONDITION  -  Cleanliness 

ADDRESS  OF  RENTED  PREMISES 


TENANTS  FORWARDING  ADDRESS 

(after  termination  of  Tenancy) 


NAME  OF  TENANT  IN  FULL 

PRINT  

SIGNATURE 


NAME  OF  LANDLORD  OR  AGENT  IN  FULL 

PRINT    

SIGNATURE 


Note    Further  comment  and  detail  e.g.  furniture,  rugs,  drapes,  appliances  and  promises  as  to  decorating  and  allcrations  to  be  noted. 


Appendix 

to  the 

standard  Form  Tenancy  Agreement  (Residential  Premises) 

Note   (1):    The  Landlord  shall  attach  this  Appendix  to  the  back  of  the 
Standard  Form  Tenancy  Agreement 

Note   (2):    The  Sections  of  this  Appendix  contain  Terms,  Prohibitions, 
Obligations,  and  Duties  which  must  be  observed  and 
performed  by  the  Landlord  and  the  Tenant 


"Security  Deposit" 
Interpretation 
(Section  81(a) ) 


( 1 )  In  this  Section,  "security  deposit"  means  money  or  any 
property  or  right  paid  or  given  by  the  Tenant  to  the 
Landlord  or  his  agent  or  to  anyone  on  the  Landlord's 
behalf, 

(a)  to  be  held  by  or  for  the  account  of  the  Landlord 
as  security  for  the  performance  of  an  obligation 
or  the  payment  of  a  liability  of  the  Tenant,  or 

(b)  to  be  returned  to  the  Tenant  upon  the  happening 
of  a  condition. 


Security  Deposits 
(Section  84(1)) 


Prepayment  of 
Last  Month's  Rent 
(Section  84(1)) 


Interest 
(Section  84(2) ) 


Post-Dated  Cheques 
(Section  84(3) ) 


Entry  by  Election 
Candidates  or  Their 
Representatives 
(Section  94) 


Notice  to  Terminate 
Weekly  Tenancy 
(Section  101) 


(2)  The  Landlord  shall  not  require  or  receive  a  security 
deposit  from  the  Tenant,  either  before  or  after  the  ex- 
ecution of  the  Standard  Form  Tenancy  Agreement. 

(3)  Notwithstanding  Subsection  (2),  the  Landlord  may 
require  the  payment  of  rent  for  a  rent  period  not  ex- 
ceeding one  month,  which  payment  shall  be  applied 
by  the  Landlord  in  payment  of  the  rent  for  the  last  rent 
period  immediately  preceding  the  termination  of  the 
tenancy. 

(4)  The  Landlord  shall  pay  annually  to  the  Tenant  interest 
on  the  security  deposit  for  rent  referred  to  in  Subsec- 
tion (3 )  at  the  rate  of  6  per  cent  per  year. 

B.  Neither  the  Landlord  nor  the  Standard  Form  Tenancy 
Agreement  shall  require  the  delivery  of  any  post-dated 
cheque  or  other  negotiable  instrument  to  be  used  for  the 
payment  of  rent  under  Clause  3(1),  or  for  the  payment  of 
any  additional  sums  under  Clause  3(2),  of  the  Tenancy 
Agreement. 

C.  The  Landlord,  his  servants  or  agents  shall  not  restrict  reason- 
able access  to  the  rented  premises  by  candidates,  or  their 
authorized  representatives,  for  election  to  the  House  of 
Commons,  the  Legislative  Assembly,  any  office  in  a  munici- 
pal government  or  school  board,  for  the  purpose  of  can- 
vassing or  distributing  election  material. 

D.  (1)    A  notice  to  terminate  a  weekly  tenancy  shall  be  given 

on  or  before  the  last  day  of  one  week  of  the  tenancy 
to  be  effective  on  the  last  day  of  the  following  week  of 
the  tenancy. 
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Notice  to  Terminate 
Monthly  Tenancy 
(Section  102) 


(2)  For  the  purposes  of  this  Section,  "week  of  the  tenancy" 
means  the  weekly  period  on  which  the  tenancy  is  based 
and  not  necessarily  a  calendar  week  and,  unless  other- 
wise specifically  agreed  upon,  the  week  shall  be  deemed 
to  begin  on  the  day  upon  which  rent  is  payable. 

( 1 )  A  notice  to  terminate  a  monthly  tenancy  shall  be  given 
on  or  before  the  last  day  of  one  month  of  the  tenancy 
to  be  elTective  on  the  last  day  of  the  following  month 
of  the  tenancy. 

(2)  For  the  purposes  of  this  Section,  "month  of  the  ten- 
ancy" means  the  monthly  period  on  which  the  tenancy 
is  based  and  not  necessarily  a  calendar  month  and, 
unless  otherwise  specifically  agreed  upon,  the  month 
shall  be  deemed  to  begin  on  the  day  upon  which  rent 
is  payable. 


Notice  to  Terminate 
Yearly  Tenancy 
(Section  103) 


( 1 )  A  notice  to  terminate  a  year  to  year  tenancy  shall  be 
given  on  or  before  the  sixtieth  day  before  the  last  day 
of  any  year  of  the  tenancy  to  be  effective  on  the  last 
day  of  that  year  of  the  tenancy. 

(2)  For  the  purposes  of  this  Section,  "year  of  the  tenancy" 
means  the  yearly  period  on  which  the  tenancy  is  based 
and  unless  otherwise  agreed  upon,  the  year  shall  be 
deemed  to  begin  on  the  day,  or  the  anniversary  of  the 
day,  on  which  the  Tenant  first  became  entitled  to 
possession  as  a  Tenant  from  year  to  year. 


Recovery 
of  Possession 
(Section  107(1)) 


G.  ( 1 )  Unless  the  Tenant  has  vacated  or  abandoned  the  rented 
premises,  the  Landlord  shall  not  regain  possession  of 
the  premises  on  the  grounds  that  he  is  entitled  to  pos- 
session except  under  the  authority  of  a  writ  of  pos- 
session obtained  under  section  106  of  The  Landlord 
and  Tenant  Act. 


(Section  107(2) ) 


(2)   In  any  proceeding  by  the  Landlord  for  possession,  if  it 
appears  to  the  judge  that, 

(a)  the  notice  to  quit  was  given  because  of  the  Ten- 
ant's complaint  to  any  governmental  authority  of 
the  Landlord's  violation  of  any  statute  or  munici- 
pal by-law  dealing  with  health  or  safety  standards, 
including  any  housing  standard  law;  or 

(b)  the  notice  to  quit  was  given  because  of  the  Ten- 
ant's attempt  to  secure  or  enforce  his  legal  rights, 

the  judge  may  refuse  to  grant  an  order  or  writ  for 
possession  and  may  declare  the  notice  to  quit  invalid 
and  the  notice  to  quit  shall  be  deemed  not  to  have  been 
given. 


Penalties 
(Section  108) 


H.  Any  person  who  knowingly  contravenes  Clauses  8  or  12  of 
the  Standard  Form  Tenancy  Agreement,  or  Sections  A,  B, 
C,  or  G  of  this  Appendix,  is  guilty  of  an  offence  and  on 
summary  conviction  is  liable  to  a  fine  not  exceeding  $1,000. 


Forms  for  Giving 

Notice 

(Forms  4  and  5) 
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The   following  Forms   may  be  used   for  the  giving  of  the 
notices  referred  to  in  Sections  D,  E  and  F  of  this  Appendix: 


Form  4 


NOTICE  TO  TENANT 


TO 


(Name  of  Tenant) 


I  hereby  give  you  notice  to  deliver  up  possession  of  the 

premises    

(identify  the  premises) 

which  you  hold  of  me  as  tenant,  on  the  day  of 

next,  or  on  the  last  day  of  the 

period  of  your  tenancy  next  following  the  giving  of  this  notice. 
Dated  this  day  of  ,19 


(Landlord) 


Form  5 


NOTICE  TO  LANDLORD 


TO 


(Name  of  Landlord) 


I  hereby  give  you  notice  that  I  am  giving  up  possession  of 
the  premises  

(identify  the  premises) 

which  I  hold  of  you  as  tenant,  on  the  day  of 

next,  or  on  the  last  day  of  the  period  of 

my  tenancy  next  following  the  giving  of  this  notice. 

Dated  this  day  of  ,  19       . 


(Tenant) 
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RECOMMENDATIONS 

Standard  Form  Tenancy  Agreement 

The  Commission  recommends  the  adoption  of  a  standard  form  ten- 
ancy agreement,  to  be  introduced  in  the  form  and  in  the  manner  suggested 
in  this  chapter,  and  mandatory  for  use  in  all  cases  in  which  a  written  ten- 
ancy agreement  for  residential  premises  is  contemplated. 

The  Relationship  Between  the  Standard  Form  Tenancy 
Agreement  and  The  Landlord  and  Tenant  Act 

Regardless  of  which  statutory  provisions  are  translated  into  the 
covenants  of  the  standard  form  tenancy  agreement,  there  should  be  a 
harmonization,  mutatis  mutandis,  between  the  language  of  the  statutory 
provisions  and  the  language  of  the  corresponding  covenants. 

The  Clauses  of  the  Standard  Form  Tenancy  Agreement 

( 1 )  Part  IV  of  the  Act  should  provide  an  unambiguous  guide  as  to  what 
items  are  included  in  the  rent  payment  for  the  "rented  premises"; 
there  should  be  included  in  the  rent  payment  all  privileges,  amenities, 
facilities,  and  vital  services  connected  with  such  premises  and  which 
are  provided  for  the  use  and  enjoyment  of  the  tenant  and  members  of 
his  household,  unless  specifically  excluded  in  the  tenancy  agreement. 

(2)  A  section  should  be  enacted  in  Part  IV  of  the  Act  respecting  the  na- 
ture, scope  and  enforceability  of  rules  and  regulations  which  have 
been  added  to  the  residential  tenancy  agreement.  Legislation  along 
the  following  lines  is  suggested: 

(a)  Where  a  tenancy  agreement  contains  obligations,  restrictions, 
rules  or  regulations  respecting  the  use,  enjoyment,  occupation, 
and  maintenance  by  the  tenant  and  members  of  his  household 
of 

(i)   the  rented  premises  ordinarily  occupied  by  them,  or 

(ii)  such  privileges,  amenities,  facilities,  and  vital  services  con- 
nected to  the  rented  premises  and  which  are  provided  by  the 
landlord  for  the  use  and  enjoyment  of  the  tenants  and  mem- 
bers of  their  households, 

such    obligations,    restrictions,    rules    and    regulations    shall    be 
reasonable. 

(b)  For  the  purposes  of  subsection  (a),  an  obligation,  restriction, 
rule  or  regulation  is  prima  facie  reasonable  where  it  is 

(i)  intended  to  promote  a  fair  distribution  of  privileges,  ameni- 
ties, facilities,  and  vital  services  to,  or  to  promote  the  con- 
venience, health,  comfort,  safety  or  welfare  of,  the  tenants 
and  members  of  their  households,  or  to  protect  the  land- 
lord's property  from  abusive  use, 

(ii)  reasonably  related  to  the  purpose  for  which  it  is  intended 
and  to  the  relation  of  landlord  and  tenant, 

(iii)  applicable  to  all  tenants  and  members  of  their  households 
in  a  fair  manner,  and 
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(iv)  sufficiently  explicit  in  its  prohibition,  direction  or  limitation 
respecting  the  conduct  of  the  tenants  and  members  of  their 
households  to  inform  them  of  what  they  must  or  must  not 
do  in  order  to  comply  with  it. 

(c)  An  obligation,  restriction,  rule  or  regulation  which  is  not  reason- 
able under  subsection  (b)  is  void  and  unenforceable. 

Supplementary  Material  Attached  to  the  Standard 
Form  Tenancy  Agreement 

( 1 )  The  Commission  recommends  the  introduction  of  a  document  which 
will  provide  essential  instructions  and  information  of  which  the  land- 
lord and  the  tenant  should  have  knowledge  prior  to  the  finalization 
of  the  text  of  the  tenancy  agreement  and  prior  to  its  execution.  The 
document  recommended  in  this  chapter,  to  be  known  as  "Instructions 
and  Information  for  Landlord  and  Tenant",  should  be  attached  to 
the  front  of  the  tenancy  agreement,  and  delivered  to  the  tenant  in  the 
manner  suggested  below. 

(2)  A  provision  should  be  added  to  Section  83  to  reflect  the  following 
recommendation: 

At  the  same  time  as  the  landlord  delivers  the  tenancy  agreement 
to  the  tenant  for  execution,  he  should  also  be  obligated  to  deliver 
to  the  tenant  a  copy  of  the  Instructions  and  Information  for 
Landlord  and  Tenant,  attached  to  the  front  of  the  agreement. 

(3)  We  recommend  that  certain  vital  matters,  which  do  not  already  form 
part  of  the  standard  form  tenancy  agreement  or  part  of  the  Instruc- 
tions, should  be  incorporated  into  a  document  to  be  known  as  the 
"Appendix  to  the  Standard  Form  Tenancy  Agreement".  The  Appen- 
dix recommended  in  this  chapter  should  be  attached  to  the  back  of 
the  agreement,  and  delivered  to  the  tenant  in  the  manner  suggested 
below. 

(4)  Section  83  should  be  amended  further  to  reflect  the  following  recom- 
mendations: 

(a)  within  twenty-one  days  after  the  execution  and  delivery  of  the 
tenancy  agreement  by  the  tenant,  the  landlord  should  be  obli- 
gated to  deliver  to  the  tenant  a  fully  executed  duplicate  original 
copy  of  the  agreement,  as  well  as  a  copy  of  the  Instructions 
attached  to  the  front  of  it,  and  a  copy  of  the  Appendix  attached 
to  the  back  of  it;  and 

(b)  where  the  landlord  does  not  deliver  to  the  tenant  copies  of  the 
tenancy  agreement.  Instructions  and  Appendix  in  accordance 
with  (a),  the  obligations  of  the  tenant  under  the  tenancy  agree- 
ment should  cease  until  such  copies  are  delivered  to  him. 

The  Use  of  the  Standard  Form  Tenancy  Agreement, 
Instructions  and  Appendix  as  a  Statutory  Requirement 

( 1 )  A  section  should  be  enacted  in  Part  IV  of  the  Act  to  empower  the 
Lieutenant  Governor  in  Council  to  prescribe  by  regulation  the  form 
of  tenancy  agreement,  Instructions  and  Appendix,  applicable  to  all 
residential  tenancies,  and  to  prescribe  by  regulation  amendments  to 
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these  forms.  The  prescribed  forms  should  be  in  conformity  with  the 
law  of  landlord  and  tenant  as  reflected  in  the  statute  and  case  law, 
and  therefore  should  not  in  themselves  create  or  introduce  any  new 
rights,  obligations  or  remedies.  The  Commission  recommends  the 
adoption  of  the  forms  which  appear  in  this  chapter. 

(2)  Part  IV  of  the  Act  should  specifically  provide  for  a  review  of  regula- 
tions designed  to  introduce  the  new  forms  or  to  amend  already  exist- 
ing ones,  such  review  to  be  undertaken  by  the  Standing  Committee 
on  Regulations  in  accordance  with  section  12  of  The  Regulations 
Act. 

(3)  A  regulation  which  is  to  introduce  the  new  forms  or  amend  any  of 
previously  prescribed  ones  should  come  into  force  only  upon  a 
favourable  report  by  the  Standing  Committee  and  upon  approval  by 
the  Legislative  Assembly. 

;'  (4)   All  written  residential  tenancy  agreements  ought  to  be  in  the  pre- 

I  scribed  form;  every  written  tenancy  agreement  which  is  not  in  this 

j  form  should  be  deemed  by  statute  to  be  in  the  form  so  prescribed. 

■  (5)   Part  IV  of  the  Act  should  provide  that  any  term,  covenant,  rule,  or 

\  regulation  in  a  tenancy  agreement  that  is  not  permitted  by  or  con- 

I  tained  in  the  prescribed  form,  and  that  contravenes  any  provisions  of 

the  Act,  is  void  and  unenforceable. 

(6)  Every  oral  residential  tenancy  agreement  should  be  deemed  by 
statute  to  be  in  the  prescribed  form,  and  the  substance  of  Recom- 
mendation (5),  above,  should  apply  to  every  such  agreement. 


PART  IV 

SUMMARY  OF  RECOMMENDATIONS  AND  CONCLUSION 

CHAPTER  XXXIII 

SUMMARY  OF  RECOMMENDATIONS 


Introduction     Aim  and  Scope  of  the  Report 

1 .  Structure  of  The  Landlord  and  Tenant  Act 

Consideration  should  be  given  to  restructuring  The  Landlord 
and  Tenant  Act  so  as  to  create  a  more  orderly  and  comprehensible 
scheme  of  legislation.  One  part  of  the  Act  might  contain  general  pro- 
visions applicable  to  all  types  of  tenancies,  another  part  might  contain 
provisions  specifically  applicable  to  non-residential  tenancies  and  a 
third  part  might  contain  provisions  specifically  applicable  to  residen- 
tial tenancies. 

LANDLORD  AND  TENANT  LAW 
APPLICABLE  TO  ALL  TENANCIES 

Chapter  I     The  Nature  of  the  Landlord 
AND  Tenant  Relation 

2.  The  Nature  of  the  Landlord  and  Tenant  Relation 

( 1 )  Section  3  ought  not  to  be  repealed,  but  the  word  "distress" 
should  be  abandoned  in  favour  of  "rent  execution". 

(2)  Wherever  possible,  the  terminology  used  throughout  The  Land- 
lord and  Tenant  Act  and  the  other  statutes  in  Ontario  should  be 
uniform.  To  this  end  the  Commission  makes  the  following 
recommendations : 

(a)  in  The  Landlord  and  Tenant  Act,  and  in  these  other  Acts, 
the  term  "lease"  should  be  discarded  in  favour  of  the  term 
"tenancy  agreement"; 

(b)  the  term  "tenancy  agreement"  should  be  defined  in  section 
1  of  The  Landlord  and  Tenant  Act  to  refer  to  both  residen- 
tial and  non-residential  premises.  The  following  definition 
is  suggested: 

"tenancy  agreement"  means  a  written,  oral  or  implied 
agreement  between  a  landlord  and  a  tenant  for  the 
possession  of  premises; 

(c)  section  81(b)  should  be  repealed,  and  it  should  be  made 
explicit  in  section  82  that  the  provisions  of  Part  IV  apply 
solely  to  residential  tenancy  agreements  and  to  tenancies  of 

residential  premises; 
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(d)  the  terms  "lessor",  "lessee",  "sub-lessor"  (or  "under-les- 
sor"),  "sub-lessee"  (or  "under-lessee"),  "sub-lease",  "de- 
mise", and  "demised  premises"  should  be  replaced  in  the 
Act  by  the  terms  "landlord",  "tenant",  "sub-landlord", 
"sub-tenant",  "sub-tenancy  agreement",  "tenancy  agree- 
ment" and  "rented  premises",  respectively,  although  it  is 
recognized  that  definitional  sections  will  be  necessary  to 
render  the  suggested  terms  more  comprehensible  and  to 
remove  any  doubt  as  to  their  full  meaning;  and 

(e)  other  terms  and  phrases,  which  are  derived  from  the  ones 
considered  above,  may  or  may  not  be  in  need  of  rectifica- 
tion, given  the  rationale  behind  the  recommendations  made 
in  this  chapter;  these  terms  and  phrases  should  be  scrutin- 
ized and  reviewed  with  a  view  to  their  modernization  and 
simplification,  wherever  possible  and  necessary,  without 
however  sacrificing  their  legal  clarity  in  the  process. 


Chapter  II     Formalities  of  Tenancy  Agreements 

3.  Creation  of  the  Tenancy  Agreement 

The  present  rules  concerning  the  formal  requirements  necessary 
for  the  creation  of  tenancy  agreements  and  agreements  to  lease,  as 
contained  in  The  Statute  of  Frauds,  should  be  changed  as  follows: 

( 1 )  parol  tenancy  agreements  or  agreements  to  lease  should  be  per- 
mitted where  the  tenancy  agreement  is  for  a  term  of  one  year  or 
less,  rather  than  three  years  as  is  the  case  at  present,  without  any 
requirement  as  to  the  reservation  of  rent  and  regardless  of 
whether  the  tenant  is  given  power  to  extend  the  term  of  the 
tenancy  agreement.  The  term  of  the  tenancy  should  be  measured 
from  the  date  on  which  the  term  is  to  commence  rather  than 
from  the  date  on  which  the  tenancy  agreement  or  the  agreement 
to  lease  is  made;  and 

(2)  the  present  requirement  that  a  tenancy  agreement  be  under  seal 
(except  for  agreements  under  three  years  with  the  required  rent 
reserved)  should  be  abolished.  Subject  to  the  exception  for  parol 
tenancy  agreements  and  agreements  to  lease  referred  to  in  (1) 
above,  tenancy  agreements  and  agreements  to  lease  should  be 
required  to  be  in  writing,  signed  by  the  persons  creating  them 
or  by  their  agents,  and  the  authorization  of  the  agent  should  not 
have  to  be  in  writing. 

4.  Assignment  of  the  Tenancy  Agreement 

The  present  law  governing  the  formal  requirements  necessary  for 
the  assignment  of  tenancy  agreements,  as  contained  in  The  Statute  of 
Frauds  and  section  9  of  The  Conveyancing  and  Law  of  Property  Act, 
should  be  changed  so  that  the  same  formalities  recommended  for  the 
creation  of  tenancy  agreements  would  apply  in  the  case  of  the  assign- 
ment of  tenancy  agreements,  without,  however,  affecting  assignments 
occurring  by  act  or  operation  of  law. 
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5.  Surrender  of  the  Tenancy  Agreement 

The  present  law  governing  the  formal  requirements  necessary 
for  the  surrender  of  tenancy  agreements,  as  contained  in  The  Statute 
of  Frauds  and  section  9  of  The  Conveyancing  and  Law  of  Property 
Act,  should  be  changed  so  that  all  surrenders  of  tenancy  agreements, 
other  than  by  operation  of  law,  should  be  in  writing,  signed  by  the 
party  surrendering  the  agreement  or  his  agent,  without  regard  to  the 
length  of  the  term  being  surrendered,  and  the  authorization  of  the 
agent  should  not  have  to  be  in  writing. 

6.  Formalities  Generally 

The  statutory  provisions  setting  out  the  formal  requirements 
governing  the  creation  of  tenancy  agreements  and  agreements  to 
lease,  the  assignment  of  tenancy  agreements  and  the  surrender  of 
tenancy  agreements  should  be  contained  in  The  Landlord  and  Tenant 
Act,  and  the  relevant  provisions  of  The  Statute  of  Frauds  and  section 
9  of  The  Conveyancing  and  Law  of  Property  Act  should  be  rendered 
inapplicable  to  tenancy  agreements.  This  would  entail: 

( 1 )  the  amendment  of  section  1(1)  of  The  Statute  of  Frauds  so  that 
the  subsection  can  in  no  way  be  taken  to  apply  to  tenancy 
agreements; 

(2)  the  repeal  of  section  1(2)  of  The  Statute  of  Frauds; 

(3)  the  amendment  of  section  2  of  The  Statute  of  Frauds  so  that  this 
section  does  not  apply  to  tenancy  agreements; 

(4)  the  repeal  of  section  3  of  The  Statute  of  Frauds; 

(5)  the  amendment  of  section  4  of  The  Statute  of  Frauds  so  that  a 
contract  concerning  an  interest  in  land  shall  not  include  an 
agreement  to  lease;  and 

(6)  the  amendment  of  section  9  of  The  Conveyancing  and  Law  of 
Property  Act. 


Chapter  III     The  Running  of  Covenants 

7.    The  Running  of  Covenants 

( 1 )  The  present  rules  relating  to  the  running  of  covenants  upon  the 
assignment  of  the  term  or  the  reversion  should  be  replaced  by 
provisions  enacted  in  The  Landlord  and  Tenant  Act,  applicable 
to  residential  and  non-residential  tenancies,  giving  effect  to  the 
following  requirements: 

(a)(i)  subject  to  the  exception  concerning  "personal  service" 
covenants,  the  assignee  of  the  beneficial  interest  of  a 
landlord  or  a  tenant  in  a  written  tenancy  agreement 
should  have  all  the  benefits,  and  be  subject  to  all  the 
obligations,  of  the  landlord  and  the  tenant  (as  the  case 
may  be),  in  the  same  manner  as  if  he  were  the  original 
landlord  or  tenant. 
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Covenants  which  have  hitherto  been  classed  as 
"personal  service''  covenants,  where  a  person  covenants 
with  another  to  do  work,  or  perform  a  service,  and  it  can 
be  inferred  that  the  person  employed  has  been  selected 
with  reference  to  his  individual  skill,  competency  or 
other  personal  qualification,  ought  not  to  be  subject  to 
the  new  regime  recommended  above.  Consequently, 
where  personal  performance  is  of  the  essence,  the  coven- 
ant pursuant  to  which  such  performance  is  to  arise  should 
not  to  be  binding  automatically  on  the  assignee  and  the 
other,  remaining,  party  to  the  tenancy  agreement;  rather 
the  enforceability  of  such  covenants  should  continue  to 
be  governed  by  the  law  of  contracts  hitherto  applicable 
to  them;  and 

(ii)  for  the  purposes  of  the  above  recommendation,  "assign- 
nee"  should  be  defined  as  including  the  original  assignee 
and  all  subsequent  assignees  of  such  assignee,  but  not  a 
person  whose  interest  was  acquired  under  a  sub-tenancy 
agreement,  and  "assignment"  should  be  defined  as  mean- 
ing an  assignment  made  by  conveyance,  devolution  of 
law  or  otherwise; 

(b)  the  following  rules  of  law  should  be  expressly  precluded 
from-  having  any  application  with  respect  to  the  position  of 
the  assignee  of  the  beneficial  interest  of  a  landlord  or 
tenant: 

(i)  any  rule  which  requires  that  the  benefit  or  obligation 
of  provisions  in  a  tenancy  agreement  must  touch  or 
concern  the  land  or  have  reference  to  the  subject  mat- 
ter of  a  tenancy  agreement  in  order  to  run  with  the 
land  or  the  reversion; 

(ii)  any  rule  which  prevents  the  assignee  of  a  landlord  or 
tenant  from  enforcing  a  provision  contained  in  a  ten- 
ancy agreement,  which  provision  became  enforceable 
before  the  assignment  was  made; 

(iii)  any  rule  which  prevents  apportionment  of  the  benefits 
or  obligations  of  provisions  in  a  tenancy  agreement 
after  a  partial  assignment.  The  benefits  and  obligations 
should  in  such  circumstances  be  apportioned  in  such 
manner  as  may  be  required  to  carry  out  the  intention 
of  the  proposed  rules  respecting  the  running  of  provi- 
sions of  the  tenancy  agreement;  and 

(iv)  any  rule  which  requires  the  tenant  to  have  covenanted 
for  himself  and  for  his  assigns  in  order  that  a  covenant 
relating  to  something  not  in  existence  (in  posse)  may 
run  with  the  land; 

(c)  the  original  landlord  and  tenant  should  be  liable  for 
breaches  of  the  provisions  of  the  tenancy  agreement 
throughout  the  term  of  the  tenancy  agreement,  even  after 
assignment,  in  accordance  with  the  common  law  rules  of 
contract.  An  assignee  should  only  be  liable  for  breaches  of 
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provisions  of  the  tenancy  agreement  which  occur  while  his 
interest  is  vested  in  him,  or  which  were  committed  before 
the  assignment  to  him  and  are  continuing  breaches.  ''Pro- 
visions'' should  include  the  rent  reserved,  a  claim  for 
waste,  a  condition,  a  right  of  re-entry,  a  covenant  or  any 
other  agreement  express  or  implied;  and 

(d)  subject  to  the  provisions  of  The  Landlord  and  Tenant  Aet 
governing  the  contracting  out  of  statutory  provisions,  and 
to  the  recommendations  contained  in  this  Report  concern- 
ing the  contracting  out  of  statutory  provisions  in  the  case 
of  non-residential  tenancies, 

(i)  the  parties  to  a  tenancy  agreement  should  be  permitted 
to  agree  to  provisions  which  create  a  different  legal 
result  from  that  which  has  been  recommended,  which 
agreement  should  be  binding  on  them  and  their  assign- 
ees, and 

(ii)  the  parties  to  an  assignment  should  be  permitted  to 
agree  to  provisions  which  create  a  different  legal  result 
from  that  which  has  been  recommended,  which  agree- 
ment should  be  binding  on  them  and  their  assignees. 

(2)  Sections  5,  6,  8  and  9  of  The  Landlord  and  Tenant  Act  should 
be  repealed.  Sections  4  and  7  should  be  retained  but  should  be 
amended  so  that  it  is  made  explicit  that  they  are  applicable  only 
to  tenancy  agreements  made  prior  to  March  24,  1911. 

Chapter  IV     Merger  or  Surrender  of  the  Reversion 

8.  Merger  or  Surrender  of  the  Reversion 

The  provisions  of  section  17  of  The  Landlord  and  Tenant  Act, 
governing  the  effect  of  a  merger  or  surrender  of  the  reversion  on  the 
running  of  covenants,  are  satisfactory  as  worded,  but  for  greater 
clarity  should  appear  immediately  after  the  provisions  governing  the 
running  of  covenants. 

9.  Surrender  to  Obtain  a  New  Tenancy  Agreement 

The  wording  of  the  provisions  of  section  63  of  The  Landlord  and 
Tenant  Act,  governing  the  effect  of  a  surrender  to  obtain  a  new 
tenancy  agreement,  should  be  revised  so  as  to  conform  to  the 
wording  of  section  150  of  the  English  Law  of  Property  Act,  1925, 
except  that  the  reference  to  "distress"  should  be  changed  to  "rent 
execution".  The  section  should  immediately  follow  the  section  gov- 
erning merger  or  surrender  of  the  reversion. 

Chapter  V     Attornment 

10.    Attornment 

Sections  61  and  62  of  The  Landlord  and  Tenant  Act  should  be 
combined,  with  simplifying  changes  in  wording  in  the  manner  sug- 
gested, and  the  section  as  amended  should  follow  the  sections  govern- 
ing the  merger  or  surrender  of  the  reversion. 
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Chapter  VI     Effect  of  Waiver  on  the 

Subsequent  Enforcement  of  Covenants 

1 1 .    Effect  of  Waiver  on  the  Subsequent  Enforcement  of  Covenants 

No  changes  are  warranted  in  the  substantive  law  as  set  out  in 
sections  24  to  26  of  The  Landlord  and  Tenant  Act,  but  the  following 
formal  changes  should  be  made: 

( 1 )  sections  24  and  25  should  be  combined  into  one  section,  gov- 
erning the  effect  of  the  granting  of  licences  on  the  subsequent 
enforcement  of  covenants,  to  be  followed  by  a  section  governing 
the  effect  of  a  waiver; 

(2)  the  wording  of  the  sections  should  be  simplified,  in  the  manner 
suggested;  and 

(3)  the  sections  as  amended  should  be  placed  with  the  sections 
relating  to  covenants  and  conditions  in  tenancy  agreements. 


Chapter  VII     Obligation  to  Show  Title 
12.    Obligation  to  Show  Title 

The  Commission  recommends  that,  with  respect  to  contracts  to 
grant  or  assign  a  tenancy  agreement  or  sub-tenancy  agreement, 
whether  with  a  freehold  or  leasehold  reversion,  the  proposed  tenant, 
sub-tenant  or  assignee  should  be  entitled  to  call  for  the  title  to  the 
freehold  or  leasehold  reversion,  as  the  case  may  be.  The  provisions 
of  The  Vendors  and  Purchasers  Act,  providing  for  implied  terms  in 
a  contract  for  the  sale  and  purchase  of  land  and  for  the  summary 
adjudication  of  disputes,  should  be  made  applicable  to  agreements 
to  lease  and  to  sub-lease  and  to  agreements  for  the  assignment  of 
tenancy  agreements. 


Chapter  VIII     Defective  Tenancy  Agreements 
Made  Under  Powers  to  Lease 

13.  Defective  Tenancy  Agreements  Made  Under  Powers  to  Lease 

Sections  11  to  16  of  The  Landlord  and  Tenant  Act,  which  are 
concerned  with  the  validation  of  tenancy  agreements  created  under  a 
power  to  lease  where  there  is  a  failure  to  comply  with  the  terms  of 
the  power,  and  with  the  confirmation  of  invalid  tenancy  agreements, 
should  be  amended  to  give  effect  to  the  following  requirements: 

( 1 )  it  should  not  be  necessary  for  the  tenant  to  have  taken  posses- 
sion in  order  for  a  tenancy  agreement  which  is  invalid  because 
of  a  failure  to  comply  with  the  terms  of  a  power  to  be  consid- 
ered as  a  contract  for  a  grant.  It  follows  from  this  that  the  duty 
of  the  tenant  to  accept  a  confirmation  of  the  tenancy  agreement 
should  not  be  restricted  to  the  situation  where  he  is  in  posses- 
sion; and 

(2)  the  sections  should  be  replaced  by  a  single  section,  with  some 
simplifying  changes  in  wording  in  the  manner  suggested  in  this 
chapter. 
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Chapter  IX     Renewal  of  Tenancy  Agreements  on 
Behalf  of  Persons  Outside  Ontario 

14.  Renewal  of  Tenancy  Agreements  on  Behalf 
of  Persons  Outside  Ontario 

Section  64  of  The  Landlord  and  Tenant  Act,  which  provides  for 
a  procedure  whereby  a  tenancy  agreement  may  be  renewed  where  a 
person  who  might  be  made  compellable  to  execute  a  renewal  is  not  in 
Ontario  or  is  not  amenable  to  the  process  of  the  court,  should  be 
amended  by  deleting  the  references  to  "covenant"  contained  therein, 
and  the  wording  of  subsection  1  should  be  simplified  in  the  manner 
sussested. 


?&* 


Chapter  X     Obligation  to  Deliver  a  Copy 
OF  THE  Tenancy  Agreement 

15.  Obligation  to  Deliver  a  Copy  of  the  Tenancy  Agreement 

Provisions  similar  to  those  contained  in  the  present  section  83  of 
The  Landlord  and  Tenant  Act  should  be  enacted  applicable  to  non- 
residential tenancies,  so  that  where  a  tenancy  agreement  in  writing  is 
executed,  the  landlord  should  be  required  to  deliver  a  fully  executed 
duplicate  original  copy  of  the  tenancy  agreement  to  the  tenant  within 
twenty-one  days  after  its  execution  and  delivery  by  the  tenant,  failing 
which  the  obligations  of  the  tenant  under  the  tenancy  agreement 
should  cease  until  such  copy  is  delivered  to  him. 

Chapter  XI     Tenants'  Rights  Prior  to  Taking 
Possession  (Interesse  Termini) 

16.  Tenants'  Rights  Prior  to  Taking  Possession  (Interesse  Termini) 

A  tenant  of  non-residential  premises  should  have  the  same 
rights  before  he  takes  possession  as  after.  Accordingly,  the  doctrine 
of  interesse  termini,  having  been  abolished  with  respect  to  residential 
tenancies,  should  also  be  abolished  with  respect  to  non-residential 
tenancies. 


Chapter  XII     Covenants  Relating  to  Things  in  Being 

(In  Esse)  AND  Things  Not  in  Being  (In  Posse) 

17.    Covenants  Relating  to  Things  in  Being  (In  Esse)  and 
Things  Not  in  Being  (In  Posse) 

As  is  now  the  case  with  respect  to  residential  tenancies,  the  rule 
which  holds  that  covenants  concerning  the  rented  property  relating  to 
things  in  existence  at  the  time  of  the  tenancy  agreement  run  with  the 
land,  while  covenants  relating  to  things  not  in  existence  at  that  time 
do  not  run  with  the  land  unless  the  tenant  covenanted  for  himself  and 
his  assigns,  should  be  abolished  with  respect  to  non-residential  tenan- 
cies. Reference  is  made  to  the  recommendations  contained  in  this 
Report  concerning  the  running  of  covenants. 


272 

Chapter  XIII     Rights  of  Parties  Upon 
Tenant's  Insolvency 

1 8.  The  Landlord's  Preferential  Lien 

In  view  of  some  uncertainty  as  to  whether,  under  the  present 
wording  of  section  38(1)  of  The  Landlord  and  Tenant  Act,  the  land- 
lord can  claim  more  than  three  months'  rent  as  accelerated  rent  and 
three  months'  rent  prior  to  a  winding-up  or  assignment,  the  wording 
of  section  38(1)  should  be  changed  to  ensure  that  the  landlord's 
priority  is  restricted  to  a  maximum  of  six  months'  rent  notwithstand- 
ing the  date  on  which  rent  is  payable.  It  should  also  be  made  clear 
that  the  reference  to  accelerated  rent  is  applicable  only  to  non-resi- 
dential tenancies,  given  the  Commission's  recommendation  that  rent 
acceleration  and  other  similar  clauses  should  be  prohibited  in  respect 
of  residential  tenancy  agreements. 

19.  Rights  of  Trustee,  Assignee  and  Liquidator  with  respect 
to  Rented  Premises 

Section  38(2)  of  The  Landlord  and  Tenant  Act  should  be 
amended  so  as  to  give  effect  to  the  following  requirements: 

( 1 )  the  right  of  the  trustee  in  bankruptcy,  assignee  or  liquidator  to 
occupy  the  rented  premises  for  a  period  of  three  months  after 
the  receiving  order,  assignment  or  winding-up  order  should  be 
clearly  set  out  in  the  legislation,  and  the  trustee,  assignee  or 
liquidator  should  have  the  power  to  sell  assets  from  the  prem- 
ises, while  he  is  occupying  the  premises,  notwithstanding  any 
provision  in  the  tenancy  agreement  to  the  contrary,  provided 
that  he  does  not  breach  any  of  the  other  obligations  imposed  on 
the  tenant  under  the  tenancy  agreement; 

(2)  during  the  three  months'  period,  the  trustee,  assignee  or  liqui- 
dator should  have  the  right  to  elect,  by  notice  in  writing,  to  retain 
the  premises  for  the  whole  of  the  unexpired  term  only,  rather 
than  for  the  whole  or  any  portion  of  the  term  as  is  the  case  at 
present,  and  such  right  should  be  exercisable  subject  to  the  pay- 
ment of  all  arrears  of  any  nature  and  subject  to  the  performance 
of  all  other  obligations  provided  for  in  the  tenancy  agreement; 

(3)  the  right  of  the  trustee,  assignee  or  liquidator  to  assign  the  ten- 
ancy agreement  should  be  clearly  stated  to  be  a  right  to  assign 
to  a  person  who  will  covenant  with  the  landlord;  and 

(4)  where  there  has  been  an  assignment  of  the  term  by  a  trustee, 
liquidator  or  assignee  who  has  elected  to  retain  the  term,  all 
liability  of  the  trustee,  assignee  or  liquidator  should  cease  upon 
the  assignment. 

20.  Right  of  Disclaimer 

Section  39(1 )  of  The  Landlord  and  Tenant  Act,  which  provides 
for  the  right  of  the  trustee  in  bankruptcy,  assignee  or  liquidator  to 
disclaim  the  tenancy  agreement,  should  be  clarified  so  as  to  provide 
that  the  trustee,  assignee  or  liquidator  has  the  right  at  any  time,  by 
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notice  in  writing  to  the  landlord,  to  disclaim  the  tenancy  agreement 
wherein  the  insolvent  party  was  the  tenant,  provided  that  such  notice 
be  given  prior  to  any  election  to  retain  the  term.  Furthermore,  pro- 
vision should  be  made  for  a  deemed  disclaimer  where  the  landlord 
has  filed  a  statutory  declaration  with  the  trustee,  assignee  or  liqui- 
dator setting  out  the  name  and  address  of  the  landlord  and  the  state 
of  account  between  the  landlord  and  tenant  with  a  true  copy  of  the 
tenancy  agreement,  if  any,  attached,  and  the  trustee,  assignee  or  liqui- 
dator does  not  elect  to  retain  the  term  or  enter  into  possession  within 
fifteen  days  of  receipt  of  such  declaration. 

2 1 .  Payment  of  Occupation  Rent 

In  recognition  of  the  fact  that  occupation  rent  is  usually  paid 
before  accelerated  rent,  the  provisions  of  section  38(1)  of  The  Land- 
lord and  Tenant  Act  should  be  amended  to  provide  that,  with  respect 
to  non-residential  premises,  any  payment  on  account  of  occupation 
rent  should  be  credited  against  any  amount  due  for  accelerated  rent, 
rather  than  vice  versa.  A  further  subsection  to  section  38  should  be 
enacted  to  provide  that  liability  for  payment  of  occupation  rent 
should  cease  upon  a  disclaimer,  except  that  if  the  trustee,  assignee  or 
liquidator  has  entered  into  possession  he  should  be  required  to  give 
one  month's  notice  of  intention  to  disclaim  or  pay  one  month's 
occupation  rent. 

22.  Rights  of  Sub-Tenants 

Section  39(2)  of  The  Landlord  and  Tenant  Act,  which  affords 
some  protection  to  sub-tenants  in  the  event  of  a  disclaimer  by  a 
trustee,  assignee  or  liquidator,  should  be  amended  to  give  effect  to  the 
following  requirements: 

( 1 )  in  the  case  of  bankruptcies,  the  provisions  of  the  subsection 
should  not  be  restricted  in  their  application  to  situations  where 
there  has  been  a  receiving  order; 

(2)  the  provisions  should  not  be  applicable  to  a  situation  where  the 
trustee  has  elected  to  retain  the  term;  and 

(3)  the  right  of  the  sub-tenant  to  make  his  election  should  be  exer- 
cisable within  one  hundred  and  five  days  of  the  making  of  the 
receiving  order,  winding-up  order  or  assignment. 

23.  Rights  of  Tenant  in  the  Event  of  a  Proposal  in  Bankruptcy 

The  Landlord  and  Tenant  Act  should  provide  that  so  long  as 
there  is  no  default  under  the  other  terms  of  the  tenancy  agreement, 
the  landlord  should  have  no  right  of  re-entry  or  forfeiture  in  the  event 
that  a  proposal  is  made  by  a  tenant  under  the  Bankruptcy  Act,  not- 
withstanding the  terms  of  the  tenancy  agreement. 

24.  Adjudication  of  Disputes 

The  provisions  contained  in  section  39(3)  of  The  Landlord  and 
Tenant  Act,  under  which  a  judge  of  the  Supreme  Court  may,  upon 
summary  application,  adjudicate  disputes  arising  under  these  sections, 
should  be  retained. 
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Chapter  XIV     Fixtures 

25.  Right  of  Tenant  to  Remove  Fixtures 

An  attempt  should  be  made  to  direct  the  minds  of  parties  to 
tenancy  agreements,  especially  commercial  tenancy  agreements,  to  the 
desirability  of  agreeing  in  advance  as  to  which  chattels  have  become 
tenant's  fixtures  and  which  have  not.  To  this  end,  The  Landlord  and 
Tenant  Act  should  provide  that  the  parties  to  a  tenancy  agreement 
may  include  therein  a  clause  or  schedule  of  all  items  which  the 
parties  intend  to  be  trade  or  tenant's  fixtures  and  those  they  intend  to 
be  landlord's  fixtures.  Unless  specifically  provided  to  the  contrary, 
such  a  clause  of  schedule  should  not  affect  the  determination  of  what 
other  items  are  trade,  tenant's  or  landlord's  fixtures  under  the  com- 
mon law. 

26.  Time  for  Removal  of  Tenant's  Fixtures 

Provisions  should  be  enacted  in  The  Landlord  and  Tenant  Act 
to  give  effect  to  the  following  requirements: 

( 1 )  a  tenant  should  be  entitled,  at  or  prior  to  the  expiration  of  the 
term  granted,  to  remove  from  the  rented  premises  all  fixtures  in 
the  nature  of  trade  or  -tenant's  fixtures  belonging  to  or  brought 
upon  the  premises  by  the  tenant,  other  than  those  substituted  for 
fixtures  belonging  to  the  landlord,  and  the  tenant  shall  make 
good  any  damage  which  he  may  cause  to  the  rented  premises 
in  removing  his  fixtures; 

(2)  the  right  of  a  tenant  to  remove  his  tenant's  fixtures  should  be 
extended  beyond  the  expiration  of  the  term  of  the  tenancy 
agreement,  but  this  right  should  be  made  conditional  upon  the 
tenant's  submitting  a  written  request  to  the  landlord  at  least 
thirty  days  prior  to  the  expiry  of  the  tenancy  agreement.  The 
landlord's  consent  to  the  request  should  not  be  capable  of  being 
arbitrarily  or  unreasonably  withheld,  but  the  landlord  should 
be  allowed  his  reasonable  expenses  incurred  as  a  result  of  giv- 
ing the  foregoing  consent; 

(3)  where  a  tenancy  agreement  has  ended  as  a  result  of  forfeiture 
or  a  breach  of  a  condition  or  a  fundamental  term  of  the  tenancy 
agreement,  the  tenant  should  have  a  reasonable  time  after  the 
end  of  the  term  to  remove  his  tenant's  fixtures,  upon  payment 
to  the  landlord  of  the  latter's  reasonable  expenses  incurred 
thereby; 

(4)  where  the  term  of  the  tenancy  agreement  has  ended,  for  any 
reason,  and  a  new  tenancy  agreement  is  granted,  for  the  purpose 
of  fixing  the  time  for  removal  of  the  fixtures  the  provisions  of 
the  new  tenancy  agreement  should  govern,  subject  to  the  fore- 
going; and 

(5)  any  disputes  concerning  the  reasonableness  of  a  landlord's  re- 
fusal to  grant  an  extension  of  time  for  removal,  or  concerning 
the  charges  made  by  a  landlord,  should  be  resolved  on  sum- 
m.ary  application  by  the  landlord  or  tenant'  to  a  judge  of  the 
county  or  district  court  of  the  county  of  district  in  which  the 
rented  premises  are  situate. 
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Chapter  XV     Accelerated  Rent  and  Liquidated  Damages 

27.  Residential  Tenancies 

( 1 )  The  Commission  recommends  the  enactment  of  legislation  pro- 
hibiting the  type  of  accelerated  rent  clause  to  which  section 
97(1)  now  has  reference.  The  proposed  section  should  apply 
notwithstanding  any  other  statute  or  any  agreement  to  the  con- 
trary, and  any  provision  in  a  tenancy  agreement  which  contra- 
venes the  proposed  section  should  be  void  and  unenforceable. 

(2)  The  prohibition  should  also  apply  to  clauses  in  residential  ten- 
ancy agreements  providing  for  liquidated  damages  and  to  any 
other  similar  clauses  stipulating  that  a  specified  sum  shall  be- 
come due  and  payable  upon  the  tenant's  breach  of  any  term, 
rule  or  regulation  in  the  tenancy  agreement. 

(3)  The  prohibition  of  rent  acceleration  and  other  similar  clauses 
in  residential  tenancy  agreements  ought  not  to  affect  or  interfere 
with  existing  statute  or  case  law  respecting  the  right  of  a  land- 
lord to  sue  for  prospective  damages  covering  what  would  other- 
wise have  been  the  remainder  of  the  term  of  the  agreement. 

28.  Non-Residential  Tenancies 

( 1 )  Provisions  analogous  to  those  contained  in  section  97  should  be 
enacted  and  made  applicable  to  non-residential  tenancies.  The 
proposed  section  should  comprehend  relief  with  respect  to  rent 
acceleration  clauses,  clauses  providing  for  liquidated  damages, 
and  any  other  similar  clauses  stipulating  that  a  specified  sum 
shall  become  due  and  payable  upon  the  tenant's  breach  of  any 
term,  rule  or  regulation  in  the  tenancy  agreement. 

(2)  Inasmuch  as  section  97  applies  to  relief  only  before  judgment 
in  the  landlord's  action,  the  Commission  recommends  the  enact- 
ment of  a  section  which  would  entitle  a  tenant  to  apply  to  a 
judge  for  relief  against  the  above-mentioned  clauses  subsequent 
to  judgment  being  given. 

(3)  The  judge  should  be  empowered  to  abate  the  amount  owing  to 
the  landlord,  or  to  order  the  return  of  a  specified  amount  al- 
ready paid,  as  the  case  may  be. 

(4)  Rather  than  automatic  relief  being  granted,  subsequent  to  judg- 
ment being  pronounced  in  the  landlord's  action,  the  judge  should 
be  given  jurisdiction  similar  to  that  of  a  judge  hearing  an  appli- 
cation for  relief  from  forfeiture  under  section  20.  Accordingly, 
the  judge  should  be  empowered  to  grant  such  relief  as,  having 
regard  to  the  proceedings  and  conduct  of  the  parties,  to  the 
actual  damages  or  loss  suffered  by  the  landlord,  and  to  all  the 
other  circumstances,  the  judge  thinks  fit,  and  on  such  terms  as 
to  payment  of  costs,  expenses,  compensation,  or  otherwise,  as 
the  judge  considers  just. 

(5)  As  in  the  case  of  our  recommendations  respecting  residential 
tenancies,  the  above  recommendations  should  not  affect  or  inter- 
fere with  the  right  of  a   landlord  to  sue  for  damages  upon  a 
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breach  of  the  tenancy  agreement,  or  to  preclude,  where  applic- 
able, proceedings  to  terminate  the  tenancy,  subject  to  the  relief 
from  forfeiture  provisions  in  the  Act. 

(6)   The  parties  to  a  non-residential  tenancy  agreement  should  not 
be  permitted  to  contract  out  of  the  recommended  provisions. 

Chapter  XVI     The  Covenant  for  Quiet  Enjoyment 
AND  Other  Remedies  Available 
to  the  Tenant 

29.    The  Covenant  for  Quiet  Enjoyment 

Legislation  should  be  enacted  in  The  Landlord  and  Tenant  Act 
to  give  effect  to  the  recommendation  that  a  covenant  for  quiet  enjoy- 
ment, as  restated,  should  be  implied  in  every  tenancy  agreement.  In 
addition,  Paragraph  1 3  of  Schedule  B  of  The  Short  Forms  of  Leases 
Act,  which  is  a  statement  of  the  substance  of  the  present  covenant, 
should  be  amended  to  conform  to  the  altered  wording. 

To  give  effect  to  the  recommendation  that  a  wider,  more  com- 
prehensive, covenant  for  quiet  enjoyment  should  be  implied  in  every 
tenancy  agreement,  the  Commission  recommends  the  enactment  of  a 
new  section  in  the  following  or  similar  terms: 

In  every  tenancy  agreement  the  landlord  shall  be  deemed 
to  have  covenanted,  for  the  term  thereby  granted,  that  the 
the  tenant  shall  have  the  right  to  quiet  enjoyment,  including 
the  right  to  peaceably  possess  and  have  the  full  benefit  of 
the  rented  premises,  together  with  the  right  to  use  and  enjoy 
them  in  reasonable  peace,  comfort  and  privacy,  without 
interference,  interruption  or  disturbance  from  the  landlord 
or  any  other  person  or  persons  lawfully  claiming  by,  from 
or  under  him. 

In  addition  to  the  recommendation  above,  legislation  should  be 
enacted  to  give  effect  to  the  following  supplemental  requirements: 

( 1 )  a  landlord  should  be  deemed  to  have  committed  a  breach 
of  covenant  for  quiet  enjoyment  if  he  knew  or  ought  to  have 
known  that  the  act  complained  of  would  interfere  with  the 
peaceable  possession  of  the  tenant  or  with  the  reasonable 
peace,  comfort  or  privacy  of  the  tenant  or  members  of  his 
household; 

(2)  the  nature  of  the  acts  constituting  a  breach  of  the  covenant 
should  not  necessarily  be  limited  to  those  which  at  present 
comprise  a  breach  of  the  implied  or  usual  express  covenant 
for  quiet  enjoyment.  Without  limiting  the  generality  of  the 
foregoing,  a  breach  of  the  covenant  should  arise  from  any 
acts  which  result  in  the  tenant's  reasonable  peace,  comfort 
or  privacy  being  interfered  with,  whether  due  to  liquids, 
gases,  vapours,  solids,  odours,  vibration,  noise,  abusive  lan- 
guage, threats,  fire,  the  total  or  partial  withholding  of  heat, 
electricity,  water,  gas  or  other  essential  services,  or  the 
removal   of  windows,  doors,  walls  or  other  parts  of  the 
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rented  premises.  The  Commission  recommends,  however, 
that  the  proposed  legislation  should  not  expressly  delimit 
the  types  of  acts  which  might  constitute  a  breach  of  the 
covenant;  rather,  it  should  be  left  to  the  court  to  determine 
whether,  in  all  the  circumstances  of  the  case,  the  covenant 
has  been  breached; 

(3)  in  the  appropriate  circumstances,  the  court  should  be  em- 
powered to  make  a  finding  that  the  covenant  has  been 
breached,  notwithstanding  that  the  acts  complained  of  have 
not  taken  place  nor  originated  on  the  rented  premises; 

(4)  in  order  for  the  court  to  find  that  the  covenant  has  been 
breached,  it  should  not  be  necessary  for  the  tenant  to  have 
quit  the  rented  premises,  nor  should  it  be  necessary  that  the 
tenant  be  expected  to  do  so; 

(5)  the  imposition  of  liability  for  breach  of  the  covenant  should 
not  automatically  turn  on  any  arbitrary  distinction  between 
acts  committed  on  or  off  the  rented  premises,  between  right- 
ful or  wrongful  acts  of  persons  claiming  by,  from  or  under 
the  landlord,  between  acts  performed  in  pursuance  of  a 
statutory  duty  or  otherwise,  or,  with  respect  to  acts  com- 
mitted by  tenants  of  adjacent  premises,  between  situations 
where  the  consent  of  the  common  landlord  has  been  given 
ornot  given;  and 

(6)  a  breach  of  the  covenant  should  entitle  the  tenant  to  dam- 
ages, injunctive  relief,  or  an  order  declaring  the  tenancy 
agreement  terminated.  The  latter  remedy,  however,  ought  to 
be  available  only  where,  having  regard  to  the  nature  and 
seriousness  of  the  breach,  the  court  is  of  the  view  that  dam- 
ages or  injunctive  relief,  or  both,  are  in  all  the  circum- 
stances inadequate  remedies. 

30.  Contracting  Out  of  the  Covenant  for  Quiet  Enjoyment 

Contracting  out  of  the  covenant  for  quiet  enjoyment  should  not 
be  permitted  in  the  case  of  residential  tenancies  but  should  be  per- 
mitted in  other  cases,  subject  to  the  recommendations  contained  in 
this  Report  governing  the  contracting  out  of  statutory  provisions,  and 
also  subject  to  the  recommendations  contained  in  this  chapter  govern- 
ing the  power  of  a  judge  to  grant  relief  against  such  contracting  out. 
Concerning  the  latter  qualification,  a  judge  of  the  county  or  district 
court  should  be  empowered,  on  summary  application,  to  review  provi- 
sions in  non-residential  tenancy  agreements  which  purport  to  abrogate 
the  rights  granted  to  a  tenant  pursuant  to  the  covenant  for  quiet  enjoy- 
ment recommended  in  this  chapter.  In  the  event  that  the  judge  finds 
that  in  all  the  circumstances  the  restriction  on  the  tenant's  protection 
under  the  covenant  was  the  result  of  an  unconscionable  bargain,  the 
judge  should  be  empowered  to  modify  or  discharge  the  offending 
provision  in  whole  or  in  part. 

3 1 .  Withdrawal  of  Essential  Services 

A  provision  similar  to  that  contained  in  section  107(3)  of  The 
Landlord  and  Tenant  Act,  which  is  applicable  to  residential  tenancies. 
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should  be  enacted  and  made  applicable  to  non-residential  tenancies, 
so  that  the  withdrawal  by  the  landlord,  contrary  to  the  tenancy  agree- 
ment, of  essential  services  such  as  heat,  electricity,  gas  or  water  during 
the  tenant's  occupation  of  the  premises  and  before  a  writ  of  posses- 
sion has  been  executed  shall  constitute  an  offence  rendering  the  land- 
lord liable  to  penal  sanctions. 

Chapter  XVII     Remedies  Available  to  a  Landlord 
AND  Other  Tenants  Against  a 
Disruptive  Tenant 

32.  Remedies  Available  to  a  Landlord  and  Other 
Tenants  Against  a  Disruptive  Tenant 

A  covenant  should  be  implied  in  every  tenancy  agreement  re- 
quiring a  tenant  to  refrain  from  any  act  which  will  disrupt  the  peace, 
comfort  or  privacy  of  other  tenants.  To  give  effect  to  this  proposal, 
the  Commission  recommends  the  enactment  in  The  Landlord  and 
Tenant  Act  of  a  section  along  the  following  lines,  applicable  to  all 
tenancies: 

( 1 )  In  every  tenancy  agreement  the  tenant  shall  be  deemed  to 
have  covenanted  to  refrain  from  doing  any  act  or  permitting 
any  act  to  be  done  on  the  rented  premises  or  on  adjacent 
common  areas  retained  by  the  landlord  which  without 
reasonable  excuse  interferes  with,  interrupts  or  disturbs  the 
reasonable  peace,  comfort  or  privacy  of  any  other  tenant 
of  the  landlord. 

(2)  The  covenant  provided  for  in  this  section  may  be  enforced 
by  the  landlord  or  by  any  tenant  affected  by  a  breach 
thereof. 

33.  In  addition  to  the  above  recommendation,  legislation  should  be 
enacted  to  give  effect  to  the  following  supplemental  requirements: 

( 1 )  legislation  should  provide  that,  insofar  as  the  recommended 
section  is  concerned,  a  tenant,  his  assignee  and  his  sub-ten- 
ant should  each  have  the  same  rights  and  be  subject  to  the 
same  obligations  as  the  other,  without  any  difference  in  the 
standing  of  each  to  sue  or  be  sued  for  a  breach  of  the 
covenant; 

(2)  a  breach  of  the  covenant  should  entitle  the  landlord  or  the 
disrupted  tenant  to  damages,  or  injunctive  relief,  or  both. 
Moreover,  the  landlord,  but  not  the  tenant,  should  be  given 
the  additional  right  to  apply  to  a  judge  for  an  order  declar- 
ing the  tenancy  agreement  of  the  disruptive  tenant  termin- 
ated. The  latter  remedy,  however,  ought  to  be  available 
only  where,  having  regard  to  the  nature  and  seriousness  of 
the  breach,  the  judge  is  of  the  view  that  termination  alone 
is  a  sufficient  remedy  in  all  the  circumstances;  and 

(3)  it  should  be  made  explicit  in  the  legislation  that  the  landlord 
and  the  tenant  ought  not  to  be  able  to  contract  out  of,  waive 
or  abrogate  in  any  manner  the  rights  and  obligations  arising 
pursuant  to  the  recommended  section. 
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Chapter  XVIII     Power  to  Relieve  Landlords  and  Tenants 

FROM  iHE  Operation  of  Restrictive  Covenants 
OR  Terms  in  the  Tenancy  Agreement 

34.  Power  to  Relieve  Against   the   Operation  of  Restrictive  Covenants 
Arising  Pursuant  to  an  Agreement  Extraneous  to  the  Tenancy 
Agreement 

Legislation  should  be  enacted  to  clarify  section  62(1)  of  The 
Conveyancing  and  Law  of  Property  Act.  It  should  be  made  explicit 
that  section  62(1)  empowers  a  judge  to  relieve  all  persons,  including 
landlords  and  tenants,  bound  by  or  subject  to  a  restrictive  condition 
or  covenant  "running  with  the  land"  but  originating  in  some  instru- 
ment or  agreement  extraneous  to  the  tenancy  agreement,  rather  than 
originating  in  the  tenancy  agreement  itself. 

35.  Power  to  Relieve  Landlords  and  Tenants  From   the  Operation  of 
Restrictive  Covenants  or  Terms  in  the  Tenancy  Agreement 

Legislation  should  be  enacted  in  The  Landlord  and  Tenant  Act 
which  would  entitle  a  landlord  or  a  tenant  to  seek  from  a  judge  the 
modification  or  discharge  of  a  restrictive  term  or  covenant  originating 
in  the  tenancy  agreement  itself.  In  a  like  manner,  either  party  should 
be  entitled  to  apply  for  the  modification  or  discharge  of  a  restrictive 
rule  or  regulation  made  under,  or  forming  an  integral  part  of,  the 
tenancy  agreement.  In  light  of  the  Commission's  recommendations  in 
Chapter  III  of  this  Report  —  that  upon  an  assignment  of  the  rever- 
sion or  of  the  term,  the  assignee  should  have  all  the  benefits,  and  be 
subject  to  all  the  obligations,  of  the  landlord  or  the  tenant,  as  the 
case  may  be,  except  insofar  as  "personal  service"  covenants  are  con- 
cerned —  it  is  recommended  that  an  application  by  an  assignee  may 
be  made  with  respect  to  any  restrictive  covenant,  whether  under  the 
present  regime  it  would  be  described  as  "running"  or  "personal".  The 
situations  in  which  the  judge  may  order  the  modification  or  discharge 
of  a  restriction  as  to  user  should  be  limited  to  those  where  the  restric- 
tion has  become  obsolete,  or  where  its  enforcement  would  be  harsh, 
unconscionable  or  vexatious,  having  regard  to  all  the  circumstances. 
The  Commission  also  recommends  that  notice  of  the  application  be 
served  on  all  parties  who  have  an  interest  in  the  relief  sought. 

In  order  to  give  effect  to  the  foregoing  recommendations,  the 
Commission  recommends  the  enactment  in  The  Landlord  and  Tenant 
Act  of  legislation  broadly  analogous  to  section  62(1)  and  (5)  of 
The  Conveyancing  and  Law  of  Property  Act;  we  recommend  that  the 
section  be  along  the  following  lines: 

(1 )  Where  a  tenancy  agreement  contains  a  term  or  covenant,  or 
rule  or  regulation,  that  the  whole  or  a  specified  portion  of 
the  rented  premises  is  not  to  be  built  on,  or  is  to  be  or  is 
not  to  be  used  in  a  particular  manner,  or  is  subject  to  any 
other  restriction  as  to  user,  a  judge,  upon  the  application  of 
the  landlord  or  the  tenant,  may  modify  or  discharge  the 
term  or  covenant,  or  rule  or  regulation,  where  the  provi- 
sions thereof  have  become  obsolete,  or  where  their  enforce- 
ment would  be  harsh,  unconscionable  or  vexatious,  having 
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regard  to  all  the  circumstances,  including,  but  not  limited 
to,  the  existence  of  a  letting  scheme  or  of  an  agreement 
between  the  tenant  and  any  other  person  restricting  the 
user  of  the  rented  premises. 

(2)  The  applicant,  to  the  extent  that  the  term  or  covenant,  or 
rule  or  regulation,  is  modified  or  discharged,  shall  not  be 
liable  to  any  person  for  non-performance  of  such  term  or 
covenant,  or  rule  or  regulation. 

(3)  Notice  of  an  application  under  this  section  shall  be  served 
on: 

(a)  the  landlord  or  the  tenant; 

(b)  the  mortgagee  of  the  reversion  or  of  the  term; 

(c)  any  person  with  whom,  pursuant  to  a  letting  scheme 
or  otherwise,  the  landlord  or  the  tenant  has  an  agree- 
ment restricting  the  user  of  the  rented  premises;  and 

(d)  such  other  persons  as  appear  to  the  judge  to  be  inter- 
ested in  the  relief  sought. 

(4)  Notice  of  an  application  under  this  section  shall  be  served 
personally  or  in  such  manner  as  the  judge  may  direct. 

(5)  In  this  section,  "judge"  means  a  judge  of  the  Supreme 
Court  or  a  judge  of  the  county  or  district  court  of  the  county 
or  district  in  which  the  rented  premises  are  situated. 

36.  It  is  also  recommended  that  there  be  enacted  in  The  Landlord 
and  Tenant  Act  legislation  analogous  to  section  62(2),  (3),  (4), 
(6)  and  (7)  of  The  Conveyancing  and  Law  of  Property  Act.  Con- 
cerning legislation  analogous  to  section  62(7),  which  excepts  from 
the  purview  of  section  62  any  building  restriction  "imposed  by  a  by- 
law passed  under  The  Municipal  Act  or  The  Planning  Act'\  the  Com- 
mission is  of  the  view  that  any  reference  to  the  somewhat  restrictive 
necessity  of  a  "by-law"  should  be  deleted,  and  broader  wording  sub- 
stituted in  its  place.  Concerning  the  section  in  The  Landlord  and 
Tenant  Act  analogous  to  section  62(6),  whereby  a  right  of  appeal  to 
the  Court  of  Appeal  is  granted  from  the  decision  of  a  judge  under 
section  62(1),  it  is  recommended  that  the  legislation  provide  that 
such  appeal  be  to  the  Divisional  Court,  rather  than  to  the  Court  of 
Appeal.  It  is  also  recommended  that  legislation  be  enacted  in  The 
Landlord  and  Tenant  Act  which  would  be  analogous  to  section 
62(2),  (3)  and  (4),  thereby  establishing  a  procedure  by  which  pro- 
ceedings originating  in  the  county  or  district  court  may  be  removed 
into  the  Supreme  Court. 

37.  Contracting  Out 

The  Commission  recommends  that  parties  to  a  tenancy  agree- 
ment ought  not  to  be  permitted  to  contract  out  of,  abrogate,  or  waive, 
either  in  whole  or  in  part,  any  rights  arising  pursuant  to  the  section 
recommended  in  this  chapter  for  inclusion  in  The  Landlord  and 
Tenant  Act. 
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Chapter  XIX     The  Independence  of  Covenants 
IN  A  Tenancy  Agreement 

38.  The  Independence  of  Covenants  in  a  Tenancy  Agreement 

(1)  Section  89  should  be  made  appHcable  to  both  residential  and 
non-residential  tenancies,  and  should  be  amended  to  provide 
that: 

(a)  except  where  otherwise  provided  in  the  Act,  the  common 
law  rules  of  contract  respecting  the  effect  of  a  breach  of  a 
condition  or  a  covenant  by  one  party  to  a  contract  on  the 
right  to  damages  or  injunctive  relief,  or  on  the  obligation  to 
perform  by  the  other  party,  should  apply  to  tenancy  agree- 
ments; 

(b)  where  one  party  commits  a  breach  of  a  fundamental  term 
of  the  tenancy  agreement,  the  other  party  should  have  the 
right  to  apply  by  summary  application  to  a  judge  for  a 
declaration  that  the  tenancy  is  terminated; 

(c)  where  the  landlord  commits  a  breach  of  a  fundamental 
term  of  the  tenancy  agreement,  the  tenant  should  have  the 
additional  right  to  apply  by  summary  application  to  a  judge 
for  an  abatement  of  rent;  in  the  meanwhile,  upon  such  a 
breach  the  tenant  should  have  the  right  to  withhold  rent 
from  the  landlord,  while  remaining  in  possession  of  the 
rented  premises,  but  should  then  be  required  to  pay  this 
money  into  court.  The  disposition  of  the  money  paid  into 
court  should  be  subject  to  any  further  order  of  the  judge; 
and 

(d)  the  exercise  of  the  rights  accorded  to  the  parties  under  (b) 
and  (c)  should  not  preclude  in  appropriate  cases  the  exer- 
cise of  the  rights  accorded  to  them  under  (a). 

(2)  Consideration  should  also  be  given  to  amending  The  Judicature 
Act  and  the  Rules  of  Practice  so  as  to  clarify  the  right  of  a  tenant 
to  set  off  not  only  liquidated  claims  but  also  claims  for  damages 
upon  a  breach  of  covenant. 

Chapter  XX     Mitigation  of  Damages 

39.  Mitigation  of  Damages 

Section  92  of  The  Landlord  and  Tenant  Act,  which  imposes  an 
obligation  upon  the  landlord  to  mitigate  his  damages  upon  an  aban- 
donment of  the  premises  by  the  tenant,  should  be  made  applicable  to 
non-residential  tenancies.  The  section,  however,  should  be  amended 
to  give  effect  to  the  following  requirements: 

(1)  the  existence  of  a  right  to  prospective  damages  upon  an  aban- 
donment of  the  premises  by  the  tenant  should  be  clarified; 

(2)  "damages"  should  include  a  claim  for  prospective  rent,  whether 
the  tenancy  agreement  is  treated  by  the  landlord  as  subsisting 
or  he  elects  to  bring  it  to  an  end;  and 
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(3)  the  obligation  of  a  landlord  to  mitigate  his  damages  should  not 
be  restricted  to  situations  where  a  tenant  has  abandoned  the 
rented  premises,  but  should  apply  wherever  a  landlord  has 
suffered  damages  as  a  result  of  a  breach  by  a  tenant  of  his  ob- 
ligations under  a  residential  or  non-residential  tenancy  agree- 
ment. 


Chapter  XXI     The  Obligation  to  Repair 

40.    The  Obligation  to  Repair 

(1)  The  statutory  imposition  of  mandatory  and  unalterable  repair 
provisions  is  not  warranted  with  respect  to  non-residential  ten- 
ancies. However,  in  order  that  the  parties  to  a  non-residential 
tenancy  agreement  may  be  better  informed  as  to  their  obligations 
and  rights,  and  in  order  to  remedy  certain  inequities  and  un- 
certainties in  the  present  law,  provisions  should  be  enacted  in 
The  Landlord  and  Tenant  Act,  applicable  to  non-residential 
tenancies,  to  give  effect  to  the  following  requirements: 

(a)  a  landlord  should  be  responsible  for  providing  and  main- 
taining the  rented  premises  in  a  good  state  of  repair  during 
the  tenancy  and  for  complying  with  health  and  safety  stan- 
dards required  by  law,  notwithstanding  that  any  state  of 
non-repair  existed  to  the  knowledge  of  the  tenant  before 
the  tenancy  agreement  was  entered  into; 

(b)  a  tenant  should  be  responsible  for  ordinary  cleanliness  of 
the  rented  premises  and  for  the  repair  of  damage  caused  by 
his  wilful  or  negligent  conduct  or  that  of  persons  who  are 
permitted  on  the  premises  by  him; 

(c)  it  should  be  made  clear  that,  except  as  provided  below,  the 
tenant's  repair  obligation  should  not  include  the  obligation 
to  effect  structural  repairs  (repairs  to  the  foundation,  roof, 
exterior  walls,  and  so  on)  to  the  premises  or  to  remedy 
damage  caused  by  defects  in  construction; 

(d)  the  tenant  should  be  responsible  for  making  such  structural 
repairs  if  they  become  necessary  through  the  fault  of  the 
tenant  or  anyone  permitted  on  the  premises  by  him; 

(e)  the  tenant  should  not  be  obliged: 

(i)  to  put  the  rented  premises  in  repair  if  they  were  not  in 
repair  at  the  commencement  of  the  term  (and,  there- 
fore, the  repair  obligation  should  be  restricted  to  dam- 
age occurring  subsequent  to  the  commencement  of  the 
term);  or 

(ii)  to  leave  the  premises  in  a  condition  other  than  the 
condition  in  which  they  were  at  the  commencement  of 
the  term,  reasonable  wear  and  tear  and  damage  by 
fire,  lightning,  tempest,  and  other  like  occurrences 
excepted;  and 

(f)  where  the  rented  premises  are  to  be  used  for  a  purpose 
known  to  the  landlord,  the  landlord  should  be  obliged  to 
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deliver  the  premises  in  a  physical  condition  which  satisfies 
the  requirements  of  all  relevant  statutes,  by-laws,  rules,  regu- 
lations and  orders  of  any  federal,  provincial,  municipal  or 
other  authority,  including  the  requirements  of  all  relevant 
municipal  restricted  area  and  building  by-laws. 

(2)  A  subsection  similar  to  the  present  subsection  3  of  section  96, 
providing  for  the  enforcement  of  repair  obligations,  should  be 
enacted  and  made  applicable  to  non-residential  tenancies.  The 
proposed  subsection  should  apply  to  repair  obligations  arising 
either  by  statute  or  under  the  tenancy  agreement,  or  both. 

(3)  Contracting  out  of  the  foregoing  provisions  should  be  permitted 
subject  to  the  recommendations  concerning  the  contracting  out 
of  statutory  provisions  in  respect  of  non-residential  tenancies. 

(4)  A  section  analogous  to  section  96(4)  should  be  enacted,  and 
made  applicable  to  non-residential  tenancies,  with  due  alteration 
of  details  concerning  the  tenancy  agreements  to  which  the  pro- 
posed section  is  to  apply. 

Chapter  XXII     Abandoned  Chattels 

4 1 .  The  Scope  of  the  Proposed  Legislation 

There  should  be  enacted,  in  The  Landlord  and  Tenant  Act, 
procedures  to  govern  the  disposition  of  "abandoned  chattels",  which 
term  should  be  defined  in  the  Act  to  mean  chattels,  but  not  fixtures, 
left  on  rented  premises  by  a  tenant  who  has 

( 1 )  abandoned  the  premises  in  breach  of  the  tenancy  agreement,  or 

(2)  gone  out  of  possession  of  the  premises  upon  termination  or 
expiration  of  the  tenancy  agreement. 

42.  The  Summary  Disposition  of  Abandoned  Chattels 

Legislation  should  be  enacted  to  provide  a  method  of  disposition 
for  abandoned  chattels  the  further  storage  and  public  sale  of  which 
would  amount  to  an  unwarranted  inconvenience  to  the  landlord, 
such  legislation  to  include  the  following  features: 

(1)  unless  the  tenant  and  the  landlord  have  made  a  specific  agree- 
ment to  the  contrary,  where  the  landlord  believes  on  reasonable 
and  probable  grounds  that  the  goods  have  a  market  value  of  less 
than  $200  he  should  be  entitled  to  dispose  of  the  goods  in  any 
manner  he  chooses; 

(2)  unless  the  tenant  and  the  landlord  have  made  a  specific  agree- 
ment to  the  contrary,  where  the  landlord  believes  on  reasonable 
and  probable  grounds  that  the  chattels  are  worth  $200  or  more, 
and  that 

(a)  their  further  storage  would  be  unsanitary  or  unsafe  or  would 
rapidly  result  in  a  total  or  substantial  depreciation  in  their 
market  value,  or 
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(b)  the  cost  of  removing,  storing  and  selling  the  chattels  would 
be  more  than  the  anticipated  proceeds  of  sale, 

the  landlord  should  be  entitled,  if  he  wishes  to  dispose  of  the 
chattels,  to  sell  them  in  a  manner  which  the  landlord,  acting 
reasonably  and  in  good  faith,  believes  in  the  circumstances  will 
realize  the  best  possible  price;  and 

(3)  should  the  landlord  decide  to  sell  the  abandoned  chattels  referred 
to  in  Recommendation  42(2), 

(a)  he  should  not  be  required  to  satisfy  the  mandatory  public 
search,  notice,  advertising  and  public  auction  requirements 
recommended  for  the  sale  of  all  other  abandoned  chattels 
valued  at  $200  or  more,  and 

(b)  the  proceeds  of  disposition  should  be  dealt  with  in  the  same 
manner  as  that  recommended  for  the  proceeds  of  a  sale  of 
all  other  chattels  valued  at  $200  or  more. 

43.    The  Disposition  of  Abandoned  Chattels  Valued  at  $200  or  More 

Unless  the  tenant  and  the  landlord  have  made  a  specific  agree- 
ment to  the  contrary,  the  disposition  of  chattels  valued  at  $200  or 
more  should  conform  to  the  following  statutory  guidelines: 

( 1 )  a  landlord  who  wishes  to  dispose  of  the  chattels,  and  therefore 
to  invoke  the  statutory  sale  provisions,  should  be  required  to 
place  the  chattels  in  safe  storage  for  a  period  of  not  less  than 
sixty  days  from  the  date  on  which  he  gives  to  interested  parties 
the  notice  described  in  the  following  paragraphs; 

(2)  upon  placing  the  goods  in  safe  storage  the  landlord  should  be 
required  forthwith  to  give  notice  to  the  tenant,  to  registered 
encumbrancers  and  to  any  other  person  who  he  reasonably  be- 
lieves has  a  right,  title  or  interest  in  the  property; 

(3)  the  landlord  should  be  required  to  conduct  a  search  of  the  public 
records  which  might  disclose  encumbrances  on  the  chattels; 

(4)  the  notice  should  include: 

(a)  a  reasonable  description  of  the  chattels  held  in  safe  storage, 
adequate  to  permit  the  tenant  and  an  encumbrancer  to 
identify  them  readily; 

(b)  the  name  of  the  tenant  who  has  abandoned  the  goods; 

(c)  the  location  where  the  goods  were  abandoned; 

(d)  the  date  before  which  possession  must  be  taken,  such  date 
to  be  not  less  than  sixty  days  from  the  date  on  which  the 
notice  is  given; 

(e)  a  statement  that  subsequent  to  this  date  the  goods  may  be 
sold  by  public  auction,  the  net  proceeds  to  be  distributed 
in  order  of  priority  to  those  persons  with  a  right,  title  or 
interest  in  the  goods  who  file  their  claim  with  the  sheriff 
of  the  county  or  district  in  which  the  premises  are  situated 
within  one  year  of  the  sale; 
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(f)  the  place  where  the  chattels  may  be  redeemed;  and 

(g)  a  statement  that  the  actual  expenses  incurred  in  respect  of 
the  removal,  storage,  searches  and  notices  may  be  charged 
by  the  landlord  before  the  chattels  are  released  to  the 
claimant; 

(5)  the  notice  should  be 

(a)  served  personally,  or 

(b)  sent  by  registered  mail  to  the  address  known  to  the  land- 
lord where  the  party  may  reasonably  be  expected  to  receive 
the  notice, 

but  where  service  is  to  be  effected  by  mail,  and  the  landlord 
knows  of  no  address  where  the  party  may  reasonably  be  expected 
to  receive  the  notice,  it  should  be  sufficient  if  the  landlord  sends 
the  notice  by  registered  mail  to  the  party's  last  known  place  of 
residence,  even  if  the  landlord  knows  the  party  no  longer  has 
any  connection  with  this  place; 

(6)  where  only  one  person  seeks  possession  of  the  chattels,  and  that 
person  is  either  the  tenant  or  a  registered  encumbrancer  or  a 
person  who  the  landlord  reasonably  believes  has  a  right,  title  or 
interest  in  the  chattels,  the  landlord  may  release  the  chattels  to 
the  claimant  without  incurring  legal  liability; 

(7)  where  the  landlord  is  in  doubt  as  to  either  the  validity  of  a  claim 
or  the  course  of  action  to  follow,  he  should  be  entitled  to  apply 
by  summary  application  to  a  judge  for  a  determination  of  the 
issue; 

(8)  where  two  or  more  claimants  seek  possession  of  the  chattels,  and 
one  claimant  is  the  tenant,  the  landlord  may  release  the  chattels 
to  the  tenant  without  incurring  legal  liability; 

(9)  where  the  landlord  releases  the  chattels  to  an  encumbrancer, 
rather  than  to  the  tenant,  the  landlord  should  be  immune  from 
liability  only  if  he  has  complied  with  the  notice  and  other  statu- 
tory requirements  recommended  in  this  chapter; 

(10)  where  the  tenant  does  not  seek  possession  of  the  chattels,  but 
possession  is  being  sought  by  two  or  more  persons  claiming  as 
encumbrancers,  the  landlord  should  be  required  to  apply  by 
summary  application  to  a  judge  for  directions  concerning  the 
release  of  the  chattels;  the  landlord  should  be  entitled  to  recover 
the  costs  incurred  in  bringing  his  application; 

(11)  before  the  landlord  releases  the  chattels  to  a  claimant,  the  land- 
lord should  be  entitled  to  reimbursement  for  actual  payments 
made  by  him  in  respect  of 

(a)  the  removal  and  storage  of  the  chattels,  and 

(b)  searches  conducted  and  notices  given; 

(12)  with  respect  to  the  proposed  reimbursement  of  the  landlord,  the 
following  conditions  should  apply: 
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(a)  where  a  tenant  claims  the  abandoned  chattels,  the  landlord 
may  require  the  tenant  to  reimburse  him  for  actual  expenses 
incurred  in  respect  of  all  the  chattels; 

(b)  where  a  registered  encumbrancer  or  a  person  who  the  land- 
lord reasonably  believes  has  a  right,  title  or  interest  in  the 
chattels  claims  the  chattels,  the  landlord  may  require  the 
party  to  reimburse  him  for  actual  expenses  incurred  only 
in  respect  of  the  chattels  in  which  the  party  claims  a  right, 
title  or  interest  and  of  which  he  seeks  possession;  and 

(c)  the  landlord  shall  not  be  entitled  to  charge  more  than  one 
person  for  the  same  expenses  incurred; 

(13)  where  neither  the  tenant  nor  an  encumbrancer  has  claimed  the 
chattels  after  the  expiration  of  sixty  days  (or  longer,  if  the  land- 
lord so  specifies  in  the  notice),  and  where  the  landlord  wishes 
to  dispose  of  the  chattels,  he  should  be  required  to  sell  them  by 
public  auction; 

(14)  an  advertisement  of  the  proposed  sale  should  be  placed  by  the 
landlord  in  a  newspaper  having  a  general  circulation  in  the  area 
in  which  the  rented  premises  are  situated;  the  notice  should 
include: 

(a)  a  description  of  the  chattels  to  be  sold; 

(b)  the  name  of  the  tenant; 

(c)  the  location  where  the  chattels  were  abandoned; 

(d)  the  time  and  place  of  the  sale;  and 

(e)  a  statement  that  the  net  proceeds  of  the  sale  will  be  distrib- 
uted in  order  of  priority  to  persons  with  a  right,  title  or 
interest  in  the  chattels  who  file  their  claim  with  the  sheriff 
of  the  county  or  district  in  which  the  premises  are  situated 
within  one  year  of  the  sale; 

(15)  the  sale  should  be  held  not  less  than  seven  days  from  the  date  of 
the  publication  of  the  advertisement; 

(16)  at  the  time  the  landlord  places  the  above  advertisement,  he 
should  advise  the  sheriff  of  the  proposed  sale; 

(17)  after  retaining  such  portion  of  the  proceeds  of  the  sale  as  would 
repay  him  for  the  expenses  actually  incurred  in  respect  of  the 
removal,  storage,  advertisement  and  sale  of  the  chattels,  and  also 
in  respect  of  the  searches  and  notices  required  to  be  conducted 
and  given  by  him,  the  landlord  should  be  required  to  pay  over 
to  the  sheriff  the  net  proceeds  as  soon  as  is  reasonably  possible 
subsequent  to  the  sale,  and  to  supply  the  sheriff  with  a  short 
written  record  of  the  sale,  including  details  of  the  same  matters 
mentioned  in  the  notice  of  sale,  a  statement  indicating  the  gross 
proceeds  and  sufficient  proof  of  disbursements  made  by  the 
landlord  in  respect  of  which  a  deduction  was  made; 

(18)  the  sheriff  should  be  empowered  to  supervise  the  disposition  of 
the  net  proceeds  in  the  manner  proposed  in  this  chapter; 
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(19)  the  landlord  or  the  sheriff  should  be  entitled  to  apply  by  sum- 
mary application  to  a  judge  to  resolve  disputes  concerning  the 
deduction  by  the  landlord  for  disbursements; 

(20)  except  where  the  tenant  alone  makes  a  claim  for  the  net  proceeds, 
at  the  end  of  one  year  from  the  sale  within  which  a  claim  must 
be  filed,  the  sheriff  should  be  required  to  apply  by  summary 
application  to  a  judge  for  a  determination  of  the  validity  of  the 
claim  or  claims  made,  priorities  as  between  two  or  more  claim- 
ants, and  the  amount  to  which  the  party  or  parties  is  or  are  en- 
titled in  order  to  satisfy  the  claims; 

(21 )  the  sheriff  should  be  required  to  give  notice  to  each  claimant  of 
the  date  set  for  the  hearing  so  that  each  may  be  present;  the 
notice  should  be  served  in  the  same  manner  as  that  recom- 
mended for  service  of  the  landlord's  notice  of  removal,  storage 
and  intention  to  sell; 

(22)  where  only  the  tenant  has  filed  a  claim  within  one  year  of  the 
sale,  the  sheriff  should  be  required  to  pay  the  net  proceeds  over 
to  him,  without  the  intervention  of  the  court; 

(23)  where  the  tenant  has  not  filed  a  claim,  and  where  upon  the 
expiry  of  one  year  from  the  sale  there  remains  an  unclaimed 
surplus  after  the  distribution  of  part  of  the  net  proceeds  to  the 
encumbrancers,  the  sum  should  become  forfeited  to  and  become 
the  property  of  the  Crown  in  right  of  Ontario;  and 

(24)  the  purchaser  of  the  chattels  should  be  deemed  to  have  acquired 
a  good  and  marketable  title,  free  and  clear  of  all  encumbrances, 
liens  or  security  interests. 

44.  Substantial  Compliance  with  the  Act 

Where  compliance  with  the  statutory  requirements  by  the  land- 
lord has  been  less  than  complete,  the  landlord  should  not  be  held 
liable  in  a  subsequent  court  proceeding  for  his  acts,  and  his  acts 
should  be  deemed  sufficient  and  valid  for  all  purposes,  where  the  court 
determines  that  the  landlord  has  substantially  complied  with  the  statu- 
tory requirements  and,  in  doing  so,  has  acted  reasonably  and  in  good 
faith. 

45.  Relief  Against  Statutory  Obligations 

The  landlord  should  be  entitled  to  seek  relief  against  the  statu- 
tory obligation  to  sell  the  abandoned  chattels  by  public  auction,  if  he 
is  able  to  satisfy  a  judge  that  in  all  the  circumstances  the  statutory 
procedure  is  unduly  onerous  or  will  probably  not  result  in  a  realiza- 
tion of  the  best  possible  price;  the  judge  should  be  empowered  to 
order  disposal  of  the  chattels  in  any  manner,  and  subject  to  whatever 
search,  notice  and  advertising  requirements,  he  deems  proper  in  all 
the  circumstances  of  the  case. 

46.  Judicial  Settlement  of  Disputes 

The  landlord,  the  tenant  or  a  person  claiming  as  an  encum- 
brancer ought  to  be  entitled  to  apply  by  summary  application  to  a 
judge  who  may  resolve  disputes  concerning  possession  of  the  chattels. 


288 


47.    The  Definition  of  "Judge'' 


For  the  purposes  of  the  recommendations  concerning  abandoned 
chattels,  ''judge"  should  be  defined  in  the  Act  as  a  judge  of  the  county 
or  district  court  of  the  county  or  district  in  which  the  rented  premises 
are  situated. 

Chapter  XXIII     The  Short  Forms  of  Leases  Act 

48.  The  Short  Forms  of  Leases  Act 

In  view  of  the  conflict  between  most  of  the  clauses  contained  in 
Schedule  B  of  The  Short  Forms  of  Leases  Act  and  the  provisions  of 
Part  IV  of  The  Landlord  and  Tenant  Act,  and  in  light  of  the  recom- 
mendations made  in  this  Report  concerning  the  introduction  of  a 
standard  form  tenancy  agreement,  The  Short  Forms  of  Leases  Act 
should  be  rendered  inapplicable  in  the  case  of  residential  tenancies. 
The  Act  should  continue  to  apply  to  non-residential  tenancies,  where 
the  permitting  of  contracting  out  of  statutory  provisions  would  allow 
the  clauses  contained  in  The  Short  Forms  of  Leases  Act  to  operate 
if  such  clauses  are  used  by  the  parties  to  the  tenancy  agreement. 

Chapter  XXIV     Referral  of  Proceedings  to  the  County  or 
District  Court  and  Removal  of  Proceedings 
TO  THE  Supreme  Court 

49.  Referral  of  Proceedings  to  the  County  or  District  Court  and 
Removal  of  Proceedings  to  the  Supreme  Court 

( 1 )  A  county  or  district  court  judge,  sitting  as  persona  designata, 
should  continue  to  have  initial  jurisdiction  under  The  Landlord 
and  Tenant  Act  to  hear  summary  applications  for  relief  by  either 
the  landlord  or  the  tenant. 

(2)  Where  in  a  summary  hearing  an  issue  arises  which  because  of  its 
importance  or  complexity  or  for  any  other  reason,  such  as  be- 
cause of  the  absence  of  pleadings,  discoveries,  oral  evidence  and 
the  Hke,  cannot  be  determined  properly  or  conveniently  at  the 
summary  hearing  by  a  county  or  district  court  judge  sitting  as 
persona  designata,  the  judge  should  be  given  the  power  to  refer 
the  entire  claim  and  dispute  to  the  county  or  district  court  for  a 
full  trial. 

(3)  As  an  alternative  to  the  above  course  of  action,  where  such  an 
issue  arises  in  the  course  of  the  summary  proceedings,  both  the 
landlord  and  the  tenant  should  be  entitled  to  have  the  proceed- 
ings removed  to  the  Supreme  Court  of  Ontario,  with  leave  of 
that  Court. 

(4)  Regardless  of  which  alternative  is  chosen  by  either  the  judge  or 
the  parties,  it  is  recommended  that,  upon  referral  or  removal, 
the  claim  and  dispute  should  be  tried  as  if  the  proceedings  had 
been  commenced  originally  by  a  writ  of  summons  as  an  action  in 
the  county  or  district  court  or  in  the  Supreme  Court,  as  the  case 
may  be;  the  procedures  and  rules  to  be  adopted  at  the  full  trial 


289 

should  therefore  be  those  ordinarily  associated  with  the  court  to 
which  the  claim  and  dispute  have  been  referred  or  removed. 

Chapter  XXV     Termination  of  Tenancies 

50.  The  Recovery  of  Possession  of  Non-Residential  Premises 

( 1 )  Provisions  similar  to  those  contained  in  section  1 06  of  The  Land- 
lord and  Tenant  Act,  amended  in  accordance  with  the  recom- 
mendations made  in  this  chapter,  should  be  enacted  and  made 
applicable  to  non-residential  tenancies.  Resort  to  the  procedure 
established  under  section  106  should  be  mandatory  if  the  land- 
lord wishes  to  regain  possession  of  the  premises,  unless  the 
premises  have  been  vacated  or  abandoned  by  the  tenant  or  unless 
the  landlord  proceeds  by  way  of  action  commenced  by  a  spe- 
cially endorsed  writ  of  summons  for  a  writ  of  possession. 

(2)  In  addition  to  the  right  of  a  tenant  to  apply  for  relief  against 
forfeiture  in  an  action  commenced  by  a  specially  endorsed  writ 
of  summons,  the  tenant  should  also  be  entitled  to  apply  for 
relief  where  in  the  action  the  landlord  is  seeking  termination  and 
the  recovery  of  possession  based  solely  upon  the  application  of 
the  principle  of  interdependence  of  covenants,  rather  than  upon 
a  contractual  right  of  re-entry  or  forfeiture.  Where  the  tenant 
applies  for  such  relief,  any  order  of  the  judge  should  be  made  in 
accordance  with  the  provisions  of  section  20  as  amended  in  con- 
formity with  the  recommendations  in  this  Report. 

(3)  Provisions  similar  to  those  contained  in  section  95  of  the  Act, 
prohibiting  the  non-consensual  alteration  of  locks  during  the 
occupancy  of  the  premises  by  the  tenant,  should  be  enacted  and 
made  applicable  to  non-residential  tenancies. 

(4)  Part  III  of  the  Act  should  be  repealed. 

5 1 .  The  Application  for  Termination  and  Other  Relief: 
Proposals  for  Reform 

(1)  The  summary  procedure  of  section  106  ought  to  be  available 
solely  where  the  landlord  includes  in  his  application  a  claim  for 
an  order  declaring  that  the  tenancy  agreement  has  been  termi- 
nated, as  well  as  a  claim  for  an  order  directing  that  the  writ  of 
possession  should  issue.  If  the  applicant  does  not  seek  termina- 
tion and  possession,  but  seeks  only  arrears  of  rent  or  compen- 
sation for  use  and  occupation  under  section  105  (or  damages  or 
injunctive  relief,  under  the  new  regime  proposed  in  this  chapter), 
or  any  combination  thereof,  he  should  be  required  to  bring  an 
ordinary  action  in  the  appropriate  court. 

(2)  Where  a  landlord  seeks  both  a  declaration  that  the  tenancy 
agreement  has  been  terminated  and  an  order  for  a  writ  of  pos- 
session, he  should  be  permitted  to  include  in  his  application  a 
claim  for  arrears  of  rent,  compensation  for  use  and  occupation, 
damages  for  breach  of  covenant  and  injunctive  relief. 

(3)  Section  105(4)  should  be  amended  so  as  to  preclude  an  inter- 
pretation inconsistent  with  the  proposed  amendments  to  section 
106(1). 


290 

(4)  Upon  an  application  by  the  landlord  under  section  106,  the 
judge  hearing  the  summary  application  should  be  empowered  to 
entertain  any  matter  raised  by  the  tenant  in  his  dispute  to  the 
landlord's  claim. 

(5)  To  empower  the  judge  to  deal  more  comprehensively  with  those 
matters  raised  by  the  parties  upon  an  application  under  section 
106,  section  106(9)  should  be  repealed  and  the  following  sub- 
section should  be  enacted  in  its  stead: 

(9)  After  a  hearing  to  determine  the  landlord's  claim 
and  the  tenant's  dispute,  the  judge  may  pronounce  any  or 
all  of  the  following  judgments  and  make  any  or  all  of  the 
following  orders: 

( a )  In  favour  of  the  landlord : 

(i)   an  order  declaring  that  the  tenancy  agreement  is 
terminated; 

(ii)   an  order  directing  that  a  writ  of  possession  issue; 

(iii)  judgment  for  any  arrears  of  rent,  compensation 
for  use  and  occupation  under  section  105,  and 
damages  for  breach  by  the  tenant  of  an  express 
or  implied  covenant  or  term  of  the  tenancy 
agreement;  and 

(iv)  an  order  that  the  tenant  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found 
to  constitute  a  breach  of  an  express  or  implied 
covenant  or  term  of  the  tenancy  agreement; 

(b)  In  favour  of  the  tenant: 

(i)   an  order  declaring  the  tenancy  agreement  to  be 
in  force; 

(ii)  judgment  for  damages  for  breach  by  the  land- 
lord of  an  express  or  implied  covenant  or  term 
of  the  tenancy  agreement,  which  can  be  set  off 
against  any  amount  found  due  to  the  landlord 
under  subclause  ///  of  clause  a  of  subsection  9  of 
this  section; 

(iii)  judgment  for  any  surplus  by  which  the  amount 
found  due  to  the  tenant  exceeds  the  amount 
found  due  to  the  landlord; 

(iv)  an  order  that  the  landlord  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found 
to  constitute  a  breach  of  an  express  or  implied 
covenant  or  term  of  the  tenancy  agreement;  and 

(v)  an  order  forever  staying  the  proceedings  under 
this  section,  or  an  order  relieving  the  tenant 
from  forfeiture  or  from  termination  of  the  ten- 
ancy agreement  upon  a  breach  of  a  covenant  or 
term,  and  any  such  order  shall  be  made  in  ac- 
cordance with  the  provisions  of  section  20. 
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(6)  To  promote  further  the  settlement  of  those  landlord  and  tenant 
issues  which  may  properly  be  determined  in  a  proceeding  com- 
menced by  summary  application,  the  following  subsection  should 
be  added  to  section  106: 

(11)  In  any  application  by  a  landlord  under  sub- 
section 1  of  this  section  for  an  order  declaring  the  tenancy 
agreement  to  be  terminated,  without  any  claim  being  made 
for  rent,  compensation  or  damages,  the  judge  shall  con- 
sider the  extent  to  which  such  claim  for  rent,  compen- 
sation or  damages,  if  made,  would  be  reduced  or  would  be 
exceeded  by  the  amount  of  any  claim  made  in  the  tenant's 
dispute,  for  the  purpose  of  disallowing  the  landlord's  claim 
for  termination  or  for  determining  the  payment  to  be  made 
by  the  tenant  as  a  condition  of  being  granted  relief  under 
subclause-  v  of  clause  b  of  subsection  9  of  this  section,  or 
for  determining  the  amount  of  the  judgment  for  damages 
to  be  made  in  favour  of  the  tenant. 

(7)  Where,  prior  to  the  landlord's  summary  application  under  section 
106,  either  party  has  already  commenced  other  proceedings  con- 
cerning a  matter  which  is  not  before  the  judge  in  the  summary 
proceedings,  but  which  must  be  disposed  of  in  the  earlier,  sepa- 
rate proceedings  before  the  judge  would  be  able  to  reach  a  deci- 
sion at  the  summary  hearing,  the  judge  should  be  empowered  to 
order  that  the  summary  proceedings  be  stayed  until  the  matter 
initially  raised  by  the  landlord  or  the  tenant  is  determined  finally. 

(8)  A  tenant  of  residential  or  non-residential  premises  ought  to  be 
granted  rights  similar  to  those  accorded  to  a  landlord  under 
section  106.  A  new  section,  analogous  to  section  106,  should  be 
enacted  in  The  Landlord  and  Tenant  Act  to  permit  a  tenant, 
under  subsection  1,  to  apply  by  originating  notice  of  motion 
returnable  before  a  judge  of  the  county  or  district  court  of  the 
county  or  district  in  which  the  rented  premises  are  situated  for 
an  order  declaring  the  tenancy  terminated;  however,  it  should 
not  be  mandatory  for  a  tenant  to  apply  to  the  judge  for  such  an 
order. 

(9)  A  tenant  should  be  permitted  to  use  the  summary  procedure 
method  only  where  at  least  one  of  his  claims  is  for  the  termina- 
tion of  the  tenancy  agreement.  Where  the  tenant  seeks  such  relief, 
he  should  be  entitled  to  add  to  this  claim  a  claim  for  damages 
for  breach  of  covenant  or  for  injunctive  relief,  or  for  both.  Where 
the  tenant  does  not  seek  termination,  but  seeks  only  damages  or 
injunctive  relief,  he  should  be  required  to  proceed  by  way  of 
ordinary  action. 

(10)  Upon  the  tenant's  summary  application  for  a  declaration  that  the 
tenancy  is  terminated,  and  for  any  additional  relief,  the  judge 
hearing  the  summary  application  should  be  empowered  to  enter- 
tain any  matter  raised  by  the  landlord  in  his  dispute  to  the 
tenant's  claim. 

(11)  To  empower  the  judge  to  deal  more  comprehensively  with  all 
matters  raised  by  the  parties  upon  an  application  by  a  tenant  for 
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termination  of  the  tenancy  agreement  the  following  subsection 
analogous  to  section  106(9)  should  be  added  to  the  proposed 
new  legislation: 

(9)  After  a  hearing  to  determine  the  tenant's  claim 
and  the  landlord's  dispute,  the  judge  may  pronounce  any 
or  all  of  the  following  judgments  and  make  any  or  all  of  the 
following  orders: 

(a)  In  favour  of  the  tenant: 

(i)   an  order  declaring  that  the  tenancy  agreement  is 
terminated; 

(ii)  judgment  for  damages  for  breach  by  the  landlord 
of  an  express  or  implied  covenant  or  term  of  the 
tenancy  agreement;  and 

(iii)  an  order  that  the  landlord  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found 
to  constitute  a  breach  of  an  express  or  implied 
covenant  or  term  of  the  tenancy  agreement; 

(b)  In  favour  of  the  landlord: 

(i)   an  order  declaring  the  tenancy  agreement  to  be 
*    in  force; 

(ii)  judgment  for  any  arrears  of  rent,  compensation 
for  use  and  occupation  under  section  105  and 
damages  for  breach  by  the  tenant  of  an  express 
or  implied  covenant  or  term  of  the  tenancy 
agreement,  which  can  be  set  off  against  any 
amount  found  due  to  the  tenant  under  subclause 
//  of  clause  a  of  subsection  9  of  this  section; 

(iii)  an  order  that  the  tenant  refrain  from  the  con- 
tinuation or  repetition  of  any  act  or  acts  found 
to  constitute  a  breach  of  an  express  or  implied 
covenant  or  term  of  the  tenancy  agreement; 

(iv)  judgment  for  any  surplus  by  which  the  amount 
found  due  to  the  landlord  exceeds  the  amount 
found  due  to  the  tenant;  and 

(v)  an  order  relieving  the  landlord  from  having  the 
tenancy  agreement  declared  terminated,  in  which 
case  the  judge  shall  consider  the  same  matters, 
mutatis  mutandis,  as  are  required  to  be  con- 
sidered by  a  judge  in  subsections  1  and  8  of 
section  20  in  granting  relief  to  a  tenant. 

(12)  To  promote  further  the  settlement  of  those  landlord  and  tenant 
issues  which  may  properly  be  decided  in  a  proceeding  com- 
menced by  summary  application,  the  following  subsection  should 
be  added  to  the  proposed  legislation: 

(10)  In  any  application  made  by  a  tenant  under  sub- 
section 1  of  this  section  for  an  order  declaring  the  tenancy 
agreement  terminated,  without  any  claim  for  damages,  the 
judge  shall  consider  the  extent  to  which  such  claim  for  dam- 
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ages,  if  made,  would  be  reduced  or  would  be  exceeded  by 
the  amount  of  any  claim  made  in  the  landlord's  dispute,  for 
the  purpose  of  disallowing  the  tenant's  claim  for  termination 
or  for  determining  the  payment  to  be  made  by  the  landlord 
as  a  condition  of  being  granted  relief  under  subclause  v  of 
clause  b  of  subsection  9  of  this  section,  or  for  determining 
the  amount  of  the  judgment  to  be  made  in  favour  of  the 
landlord. 

(13)  Where,  prior  to  the  summary  application  by  the  tenant,  either 
party  has  already  commenced  other  proceedings  concerning  a 
matter  which  is  not  before  the  judge  in  the  summary  proceedings, 
but  which  must  be  disposed  of  in  the  earlier,  separate  proceed- 
ings before  the  judge  would  be  able  to  reach  a  decision  at  the 
summary  hearing,  the  judge  should  be  empowered  to  order  that 
the  summary  proceedings  be  stayed  until  the  matter  initially 
raised  by  the  landlord  or  the  tenant  is  determined  finally. 

(14)  Provisions  should  be  enacted,  in  the  new  section  dealing  with  the 
tenant's  application,  which  correspond  mutatis  mutandis  to 
section  106(2),  (3),  (5),  (6),  (7),  and  (8). 

(15)  To  provide  for  the  situation  where,  in  summary  proceedings 
commenced  by  the  tenant,  the  judge  makes  an  order  terminating 
the  tenancy  agreement,  the  following  subsection  should  be  en- 
acted: 

(11)  Where  an  order  declaring  a  tenancy  agreement 
to  be  determined  is  made  under  this  section,  section  105 
applies  in  respect  of  the  occupation  by  the  tenant  after  the 
date  of  the  termination  and  the  order  shall  be  deemed  to  be 
sufficient  authority  for  the  issuance  of  a  writ  of  possession 
at  the  request  of  the  landlord. 

52.    Relief  Against  Forfeiture  and  Termination 

(1)  Section  20(1)  should  be  amended  to  permit  a  tenant  to  apply 
not  only  for  relief  against  forfeiture,  but  also  for  relief  from 
having  the  tenancy  agreement  terminated  by  the  landlord  because 
of  the  tenant's  breach  of  a  condition  or  fundamental  term  of  the 
agreement. 

(2)  Where  no  action  or  proceeding  by  the  landlord  to  enforce  his 
rights  of  re-entry,  forfeiture  or  repossession  is  pending,  it  should 
be  made  clear  that  the  entitlement  of  a  tenant  to  apply  inde- 
pendently for  relief  under  section  20(1 )  ought  not  to  be  limited 
to  the  situation  in  which  the  landlord  "is  proceeding"  to  enforce 
such  rights;  a  tenant  should  also  be  entitled  to  apply  for  relief 
where  the  re-entry,  forfeiture  or  repossession  by  the  landlord  has 
already  taken  place  and  is  in  all  respects  complete. 

(3)  Where  the  tenant  applies  independently  for  relief  under  section 
20(1 ),  and  not  in  a  proceeding  commenced  by  the  landlord,  the 
tenant  should  be  given  an  option  as  to  the  forum  in  which  the 
proceedings  for  relief  are  to  be  heard;  such  relief  should  be  avail- 
able to  the  tenant  upon  summary  application  either  to  a  judge  of 
the  Supreme  Court  or  to  a  judge  of  the  county  or  district  court 
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of  the  county  or  district  in  which  the  premises  are  situated,  rather 
than  solely  to  a  judge  of  the  Supreme  Court,  as  is  now  provided 
in  section  20(1 ). 

53.  Protection  of  Sub-Tenant  of  Residential  Premises 
on  Forfeiture  of  Superior  Tenancy  Agreement 

(1)  Sections  21  and  22  of  the  Act,  providing  certain  protection  to  a 
sub-tenant  where  the  superior  tenancy  agreement  is  being  for- 
feited, should  be  made  applicable  where  the  landlord  is  proceed- 
ing under  section  106.  Sections  21  and  22  should  be  amended  so 
that  the  sub-tenant  would  be  entitled  to  invoke  them  not  only 
where  the  landlord  is  enforcing  a  right  of  re-entry  or  forfeiture, 
but  also  where  he  is  applying  for  a  writ  of  possession  after  having 
elected  to  terminate  the  tenancy  agreement  upon  the  tenant's 
breach  of  a  condition  or  a  fundamental  term  of  the  agreement. 

(2)  Where  no  action  or  proceeding  by  the  landlord  to  enforce  his 
rights  of  re-entry,  forfeiture  or  repossession  is  pending,  it  should 
be  made  clear  that  the  entitlement  of  a  sub-tenant  to  apply  inde- 
pendently for  relief  under  section  21  ought  not  to  be  limited  to 
the  situation  in  which  the  landlord  "is  proceeding"  to  enforce 
such  rights;  a  sub-tenant  should  also  be  entitled  to  apply  for 
relief  where  the  re-entry,  forfeiture  or  repossession  by  the  land- 
lord has  already  taken  place  and  is  in  all  respects  complete. 

(3)  A  sub-tenant  entitled  to  apply  independently  for  relief  under 
section  21  should  be  able  to  apply  by  way  of  summary  appli- 
cation either  to  a  judge  of  the  Supreme  Court  or  to  a  judge  of 
the  county  or  district  court  of  the  county  or  district  in  which  the 
premises  are  situated,  rather  than  solely  to  a  judge  of  the 
Supreme  Court,  as  is  now  provided  in  section  21. 

54.  Rules  Governing  the  Nature  of  the  Periodic  Tenancy 
Created  Upon  the  Expiry  of  the  Original  Tenancy 

( 1 )  Where  there  are  no  facts  or  circumstances  present  to  indicate  a 
contrary  intention  by  the  parties,  the  nature  of  the  periodic  resi- 
dential or  non-residential  tenancy,  arising  upon  an  overholding 
by  a  tenant  after  the  expiry  of  the  original  term  certain,  should 
be  determined  by  the  duration  of  the  original  term  agreed  on  by 
the  parties,  rather  than  the  manner  in  which  rent  was  reserved. 

(2)  Legislation  should  be  enacted  to  provide  that  where  a  periodic 
tenancy  is  created  by  operation  of  law,  the  nature  of  the  implied 
tenancy,  in  the  absence  of  any  facts  or  circumstances  indicating 
a  contrary  intention,  should  be  as  follows: 

(a)  where  the  original  term  certain  was  for  a  year  or  more, 
a  tenancy  from  year  to  year; 

(b)  where  the  original  term  certain  was  for  less  than  a  year 
but  for  a  month  or  more,  a  tenancy  from  month  to 
month;  and 

(c)  where  the  original  term  certain  was  for  less  than  a 
month,  a  tenancy  from  week  to  week. 
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55.  Notice  Requirements  for  Termination  of  Tenancies 

( 1 )  No  change  should  be  made  in  the  substantive  notice  provisions 
in  sections  101,  102  and  103. 

(2)  If  section  103(2),  defining  the  phrase  "year  of  the  tenancy",  is 
thought  to  be  ambiguous,  it  should  be  clarified  by  adding  to  the 
end  of  that  subsection  the  words  "as  a  tenant  from  year  to  year". 

(3)  Sections  98  to  100  and  section  109  should  be  amended  and 
clarified  in  the  manner  recommended  below,  and  the  provisions 
of  these  sections,  and  sections  101  to  104,  should  be  made  ap- 
plicable to  non-residential  tenancies.  In  addition,  section  28 
should  be  repealed. 

(4)  Section  98(1)  (a)  should  be  amended  to  provide  that  the  notice 
of  termination  shall  meet  the  "requirements  of  subsction  2  of 
section  99",  rather  than  the  "requirements  of  section  99". 

(5)  Section  98(2),  which  provides  that  a  tenancy  determinable  on 
notice,  other  than  a  weekly,  monthly  or  yearly  tenancy,  "may, 
unless  otherwise  agreed  upon,  be  terminated  as  provided  by 
sections  99  and  100",  should  be  amended  to  provide  that  such  a 
tenancy  "shall,  unless  otherwise  agreed  upon,  be  terminated  as 
provided  by  subsection  2  of  section  99  and  by  section  100". 

(6)  Section  99(1)  should  be  made  more  comprehensive  to  provide 
that  where  a  tenant  seeks  an  order  declaring  the  tenancy  termi- 
nated, by  invoking  the  summary  method  of  adjudication  recom- 
mended in  this  chapter,  any  notice  to  terminate  that  he  is  re- 
quired to  give  to  the  landlord  should  not  be  enforceable  under 
the  recommended  section  unless  it  is  in  writing;  in  addition,  it 
should  not  be  open  to  the  parties  to  contract  out  of  or  waive  the 
obligation  to  give  a  written  notice  where  the  summary  remedy  is 
sought. 

(7)  Sections  100  and  109  should  be  repealed  and  a  new  section  100 
should  be  enacted  in  the  same  terms  as  the  present  section  109. 

56.  Acceptance  of  Arrears  of  Rent  or  Compensation 
for  Use  and  Occupation  after  Notice  to  Terminate 

Provisions  similar  to  section  105,  which  reverses  the  common 
law  rule  concerning  the  consequences  to  a  landlord  of  his  acceptance 
of  rent  arrears  or  compensation  for  use  and  occupation  after  a  notice 
to  terminate  has  been  given,  should  be  enacted  and  made  applicable 
to  non-residential  tenancies. 
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LANDLORD  AND  TENANT  LAW 
APPLICABLE  TO  NON-RESIDENTIAL  TENANCIES 

Chapter  XXVI     Scope  of  Recommendaiions  Relating 
TO  Non-Residential  Tenancies 

57.  Scope  of  Recommendations  Relating  to  Non-Residential  Tenancies 

The  recommendations  concerning  non-residential  tenancies  are 
appHcable  to  all  tenancies  and  tenancy  agreements  which  are  not  at 
present  governed  by  Part  IV  of  The  Landlord  and  Tenant  Act;  that  is, 
they  apply  to  tenancies  and  tenancy  agreements  concerning  non- 
residential premises,  among  which  are  included  agricultural  tenancies. 
The  provisions  of  The  Landlord  and  Tenant  Act  should  be  reviewed 
from  time  to  time  with  a  view  to  ascertaining  the  extent  to  which 
modifications  may  be  required  to  meet  any  special  problems  which 
may  arise  concerning  the  law  as  it  relates  to  agricultural  tenancies. 

Chapter  XXVII     Contracting  Out 

58.  Contracting  Out  Generally 

Contracting  out  of  the  provisions  of  The  Landlord  and  Tenant 
Act  applicable  to  non-residential  tenancies  should  be  permitted,  except 
where  specifically  prohibited.  In  order,  however,  to  provide  some 
protection  for  the  tenant  by  drawing  his  attention  to  the  contracting 
out.  The  Landlord  and  Tenant  Act  should  be  amended  to  give  effect 
to  the  following  requirements: 

( 1 )  where  a  non-residential  tenancy  agreement  contains  provisions 
dealing  with  the  rights  and  obligations  of  the  parties  which  vary 
the  provisions  of  The  Landlord  and  Tenant  Act  which  would 
otherwise  govern  the  relations  between  the  parties,  the  tenancy 
agreement  should  be  required  to  contain  the  statement  recom- 
mended in  this  chapter,  signed  by  the  tenant  before  a  sub- 
scribing witness,  acknowledging  that  the  tenant  has  been  advised 
that  the  tenancy  agreement  contains  provisions  which  vary  the 
provisions  of  The  Landlord  and  Tenant  Act  and  that  by  entering 
into  the  tenancy  agreement  he  shall  be  bound  by  the  terms 
thereof;  and 

(2)  where  the  tenancy  agreement  does  not  contain  such  a  signed 
statement,  the  provisions  of  The  Landlord  and  Tenant  Act  should 
govern  in  the  event  of  a  conflict  with  the  provisions  of  the 
tenancy  agreement. 

59.  Contracting  Out  With  Reference  to  Assigning  and  Subletting 

(1)  Section  23  of  The  Landlord  and  Tenant  Act,  which  permits  a 
tenancy  agreement  for  non-residential  premises  to  contain  a 
provision  that  the  consent  of  a  landlord  to  an  assignment  or  sub- 
letting may  be  unreasonably  withheld,  should  be  amended  to 
give  effect  to  the  following  requirements: 

(a)   a  subsection  should  be  added  to  provide  that  the  words  "an 
express  provision   to  the   contrary"   contained   in   section 
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23(1)  shall  include  a  provision  which  permits  the  landlord 
to  withhold  his  licence  or  consent  on  certain  specified 
grounds  and  that  a  refusal  to  give  consent  based  on  such 
specified  grounds  shall  not  be  held  to  be  unreasonable;  and 

(b)  a  further  subsection  should  be  added  setting  out  guidelines 
as  to  what  is  an  "unreasonable"  refusal.  These  guidelines 
should  include  such  factors  as  the  personality  of  the  pro- 
posed assignee  or  sub-tenant  and  the  effect  of  the  proposed 
assignment  or  subletting  on  the  use  and  occupation  of  the 
rented  premises. 

(2)  Section  20(7)  of  The  Landlord  and  Tenant  Act  should  be 
amended  by  deleting  the  reference  to  "covenant  or  condition 
against  the  assigning,  underletting,  or  disposing  of  the  land 
leased'',  so  that  a  court  may  have  the  power  to  relieve  against 
forfeiture  where  a  tenant  assigns  or  sublets  without  leave. 

Chapter  XXVIII     Security  Deposits 

60.  Security  Deposits 

No  legislative  action  to  regulate  the  taking  of  security  deposits  in 
the  case  of  non-residential  tenancies  is  necessary  at  this  time. 

Chapter  XXIX     Frustration  of  the  Tenancy  Agreement 

61.  Frustration  of  the  Tenancy  Agreement 

The  Landlord  and  Tenant  Act  should  be  amended  to  provide  for 
the  situation  where  the  parties  to  a  non-residential  tenancy  agreement 
have  not  agreed  upon  what  provisions  should  govern  in  the  event  that, 
without  the  fault  of  the  landlord  or  the  tenant,  destruction,  damage  or 
governmental  action  renders  the  premises  wholly  or  partially  unfit  for 
the  purposes  of  the  tenant.  In  such  cases,  the  tenancy  agreement 
should  terminate,  or  the  obligations  of  the  tenant  should  be  suspended 
or  should  abate,  according  to  the  following  rules: 

(a)  in  the  event  of  total  destruction  and  if  the  premises  are 
wholly  unfit  for  occupancy,  either  the  landlord  or  the 
tenant  shall  be  entitled  to  terminate  the  tenancy  agreement, 
in  which  event  the  rent  shall  cease,  or,  if  neither  should 
terminate,  then  the  landlord  shall  rebuild,  and  the  rent  shall 
abate  in  the  meantime; 

(b)  in  the  event  of  partial  destruction  and  if  the  premises  are 
wholly  unfit  for  occupancy,  then  the  landlord  shall  rebuild, 
and  the  rent  shall  abate  in  the  meantime;  and 

(c)  in  the  event  of  partial  destruction  and  if  the  premises  are 
capable  of  being  partially  used  for  the  purposes  for  which 
they  are  rented,  then  the  rent  shall  abate  in  the  proportion 
that  the  part  of  the  premises  which  is  rendered  unfit  for 
occupancy  bears  to  the  entire  premises  and  the  landlord 
shall  repair  the  damage  with  all  reasonable  speed. 

Any  statutory  provision  implementing  this  recommendation  should 
not  apply  so  as  to  affect  the  tenant's  rights  against  third  persons  that 
would  have  existed  in  the  absence  of  the  enactment  of  such  provisions. 
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Chapter  XXX     Distress 

62.  The  Right  of  Distress  Generally 

(1 )  The  remedy  of  distress  for  default  in  the  payment  of  rent  should 
be  retained  insofar  as  it  relates  to  non-residential  tenancies.  The 
law  governing  the  right  of  distress  should,  however,  be  restated 
in  order  to  ensure  a  greater  degree  of  fairness  to  all  parties 
affected  by  its  operation  while  at  the  same  time  achieving  con- 
formity with  modern  commercial  requirements. 

(2)  The  word  "distress"  should  be  abandoned  in  favour  of  "rent 
execution",  which  more  properly  describes  the  nature  of  the 
remedy,  and  the  provisions  of  both  The  Landlord  and  Tenant 
Act,  and  other  Ontario  statutes  in  which  "distress"  is  used,  should 
be  amended  accordingly. 

(3)  The  recommendations  for  the  reform  of  the  law  of  distress  should 
apply  to  agricultural  tenancies  in  the  same  manner  as  to  other 
non-residential  tenancies  and  the  distress  provisions  of  The  Land- 
lord and  Tenant  Act  which  are  specifically  applicable  to  agricul- 
tural tenancies  should  be  repealed. 

63.  Contracting  Out 

No   contracting  out  of  the  law  proposed  with   respect  to  the 
remedy  of  rent  execution  should  be  permitted. 

64.  Conditions  Precedent  to  Effecting  Rent  Execution 

Provisions  should  be  enacted  in  The  Landlord  and  Tenant  Act 
to  give  effect  to  the  following  requirements: 

( 1 )  a  landlord  should  be  allowed  to  levy  rent  execution  for  the  rent 
of  any  non-residential  premises,  rent  execution  being  any  and  all 
acts  or  things  done  in  the  exercise  of  the  power  of  rent  execution 
whether  arising  by  statute,  the  common  law  or  contract; 

(2)  no  rent  execution  should  be  levied  except  after  the  landlord  has 
first  obtained  an  order  from  a  judge  of  the  county  or  district 
court  of  the  county  or  district  in  which  the  premises  are  situated, 
upon  a  summary  ex  parte  application.  In  support  of  such  appli- 
cation, a  true  copy  of  the  tenancy  agreement,  if  any,  should  be 
filed,  together  with  the  affidavit  of  the  landlord  or  any  agent 
having  personal  knowledge  of  the  facts,  setting  out  the  particulars 
of  the  claim  for  arrears  of  rent  claimed  to  be  owing; 

(3)  the  order  of  the  judge  permitting  a  rent  execution  to  be  levied 
should  be  required  to  state  the  amount  of  the  arrears  of  rent 
claimed  by  the  landlord; 

(4)  the  judge  should  be  empowered  to  fix  an  amount  for  security  to 
be  paid  into  court  or  otherwise  by  the  landlord  for  the  costs  of 
the  rent  execution  and  any  claim  for  damages  in  respect  of  the 
rent  execution.  In  fixing  an  amount  for  security,  the  court  should 
be  required  to  consider  the  possible  injury  to  the  tenant  which 
would  be  caused  by  a  rent  execution  which  is  unreasonable  or  is 
otherwise  unlawful  or  irregular; 
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(5)  no  rent  execution  should  be  made  except  by  a  sheriff,  deputy 
sheriff,  or  sheriff's  officer  of  the  county  or  district  where  the 
premises  are  situated  or  by  some  other  person  authorized  in 
writing  to  do  so  by  the  judge  referred  to  above;  and 

(6)  no  rent  execution  should  be  made  unless  the  landlord  or  his  duly 
authorized  agent  has  executed  and  delivered  to  the  person 
authorized  to  levy  a  rent  execution  a  proper  warrant  and  proof 
that  any  order  for  security  has  been  complied  with. 

65.  Property  Subject  to  Rent  Execution  and  Manner 
of  Carrying  Out  Rent  Execution 

( 1 )  Section  31  of  The  Landlord  and  Tenant  Act,  which  restricts  rent 
execution  to  goods  belonging  to  the  tenant  liable  for  the  rent, 
with  a  wide  list  of  exceptions  provided,  should  be  repealed,  sub- 
ject to  the  enactment  of  provisions  governing  priorities  between 
the  landlord  and  certain  other  secured  parties.  Section  32,  which 
protects  a  tenant  other  than  the  immediate  tenant  where  the 
latter  has  no  property  in  the  goods,  should  be  retained. 

(2)  As  is  the  case  at  present,  goods  that  are  not  at  the  time  of  the 
rent  execution  on  the  premises  in  respect  of  which  the  rent  is 
due  should  not,  subject  to  certain  exceptions,  be  subject  to  rent 
execution.  For  additional  clarity,  the  legislation  should  also 
provide  that  property  located  upon  premises  occupied  by  the 
tenant,  unless  exempted  by  statute,  should  be  subject  to  rent 
execution  for  any  rent  due  and  payable. 

(3)  Consideration  should  be  given  to  the  enactment  of  specific  notice 
requirements  in  order  to  ensure  that  the  tenant  is  informed  as  to 
what  property  has  been  seized  under  the  rent  execution  and  as 
to  the  rent  in  arrears. 

(4)  The  remedy  of  rent  execution  should  be  incorporated  into  the 
general  body  of  law  governing  the  enforcement  of  writs  of  execu- 
tion against  personal  property  after  judgment,  so  that  the  same 
rules  as  to  entry  by  the  sheriff  to  enforce  a  rent  execution,  other 
procedures  with  respect  to  the  carrying  out  of  the  rent  execution, 
and  the  sale  of  the  goods  seized,  would  apply  as  in  the  case  of 
the  enforcement  of  a  writ  of  execution.  The  Landlord  and 
Tenant  Act  should  be  amended  to  provide  that  unless  otherwise 
provided  in  The  Landlord  and  Tenant  Act,  a  rent  execution  may 
be  carried  out  at  any  time  that  it  is  lawful  to  seize  personal 
property  under  a  writ  of  execution  and  shall  be  subject  to  the 
same  rules  as  govern  the  seizure  and  sale  of  personal  property 
under  a  writ  of  execution.  The  Seizures  Act  of  the  Province  of 
Alberta  furnishes  a  useful  guide  as  to  the  manner  in  which  pro- 
cedures in  these  two  areas  of  the  law  may  be  integrated. 

66.  Priorities  Between  Landlord  and  Other  Secured  Parties 

(1)  The  Landlord  and  Tenant  Act  should  be  amended  to  provide 
that: 

(a)   the   landlord's   claim    to    personal    property    under  a   rent 
execution   should  have   priority  over  the  interest   in   such 


300 

property  of  a  person  claiming  under  a  writ  of  execution 
against  the  tenant;  and 

(b)  all  forms  of  security  interest  under  The  Personal  Property 
Security  Act  should  have  priority  over  the  landlord's  right 
to  a  rent  execution,  subject  to  the  landlord  being  able  to  pay 
the  amount  owing  to  the  secured  creditor  and  being  sub- 
rogated to  his  interest  in  the  property,  and  having  his  right 
of  seizure  preserved. 

(2)  Section  3(1)  of  The  Personal  Property  Security  Act  should  be 
clarified  so  as  to  ensure  that  a  rent  execution  is  excluded  from 
the  operation  of  that  statute. 

67.  Rent  Execution  After  the  Termination  of  the  Tenancy  Agreement 

The  present  requirement  that  a  tenant  be  in  possession  of  the 
rented  premises  in  order  for  a  rent  execution  to  be  permitted  in  the 
case  of  a  determined  tenancy  agreement  should  be  abolished.  Section 
41  of  The  Landlord  and  Tenant  Act  should  be  amended  to  provide 
that  a  rent  execution  may  be  levied  for  rent  in  arrears  and  due  upon 
any  tenancy  agreement  for  years,  from  period  to  period,  for  lives,  or 
at  will,  after  the  determination  of  such  tenancy  agreement,  in  the 
same  manner  and  with  respect  to  the  same  property  as  might  have 
been  levied  but  for  the  determination  of  such  tenancy  agreement.  Such 
rent  execution  should  be  required  to  be  levied  (i)  within  six  calendar 
months  after  the  determination  of  the  tenancy  agreement,  and  (ii) 
during  the  continuance  of  the  landlord's  title,  but  not  thereafter. 

68.  Rent  Execution  of  Property  Removed  to  Avoid  Rent  Execution 

(1)  Section  48  of  The  Landlord  and  Tenant  Act,  which  permits  a 
landlord  to  seize  goods  fraudulently  removed  from  the  premises, 
should  be  simplified  to  provide  that  where  any  property  has  been 
removed  from  the  rented  premises  with  intent  to  prevent  the 
landlord  from  levying  rent  execution  upon  it  for  arrears  of  rent, 
it  should  be  lawful  to  take  and  seize  such  property,  wherever  it 
may  be  found,  in  rent  execution  for  such  arrears  of  rent  and  to 
proceed  to  sell  the  property,  as  if  the  rent  execution  had  actually 
been  levied  upon  the  premises  from  which  the  property  was 
being  or  had  been  removed,  provided  such  rent  execution  is 
levied  within  thirty  days  following  such  removal.  No  rent  execu- 
tion should  be  levied  where  any  such  property  has  been  sold  to 
a  person  who  has  purchased  it  in  good  faith  and  for  valuable 
consideration  before  the  rent  execution  was  levied. 

(2)  In  view  of  the  recommendation  that  proceedings  to  enforce  a 
rent  execution  should  be  integrated  with  proceedings  to  enforce 
a  writ  of  execution,  the  provisions  contained  in  section  49 
governing  the  procedure  to  be  followed  in  enforcing  the  rights 
given  by  section  48  would  appear  to  be  unnecessary  and  should 
be  repealed. 

(3)  Section  50  of  The  Landlord  and  Tenant  Act,  which  provides  for 
a  penalty  recoverable  by  the  landlord  for  fraudulently  removing 
goods  in  order  to  avoid  their  seizure,  should  be  repealed.  A 
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breach  of  the  statutory  provisions  should  be  made  an  offence 
punishable  on  summary  conviction. 

69.  Loss  of  Landlord's  Right  to  Effect  Rent  Execution 

Legislation  should  be  enacted  governing  the  effect  of  an  un- 
conditional tender  of  rent  by  a  tenant  upon  the  landlord's  right  to  a 
rent  execution.  The  following  rules  should  apply: 

( 1 )  an  unconditional  tender  of  the  rent  in  arrears,  without  any  costs, 
by  the  tenant  or  his  agent  to  the  landlord  or  his  agent  or  to  the 
person  authorized  to  levy  the  rent  execution,  if  made  before 
seizure,  should  extinguish  the  right  to  levy  the  rent  execution; 

(2)  an  unconditional  tender  of  the  rent  in  arrears  and  proper  ex- 
penses and  costs  of  the  rent  execution,  after  rent  execution  has 
been  taken  but  before  the  property  has  been  impounded  or  re- 
moved, should  make  the  subsequent  rent  execution  or  removal 
illegal;  and 

(3)  an  unconditional  tender  of  the  rent  in  arrears  and  proper  ex- 
penses and  costs  of  the  rent  execution,  made  within  five  days  of 
impounding  or  removal,  should  make  any  further  proceedings 
under  the  rent  execution  illegal. 

70.  Disputes  as  to  Right  to  Levy  Rent  Execution 

Sections  65  to  74  of  The  Landlord  and  Tenant  Act,  which  pro- 
vide for  a  summary  method  of  determining  disputes  arising  out  of  the 
remedy  of  rent  execution,  should  appear  in  the  part  of  the  Act  ap- 
plicable to  non-residential  tenancies  and  not  as  a  separate  Part,  and 
should  be  changed  in  order  to  give  effect  to  the  following  require- 
ments: 

( 1 )  the  right  to  apply  for  a  summary  determination  with  respect  to 
the  right  to  levy  a  rent  execution,  the  amount  claimed,  or  a 
possible  set-off,  should  be  vested  in  any  person  claiming  an 
interest  in  the  property,  in  addition  to  the  landlord  and  the 
tenant; 

(2)  in  addition  to  considering  a  possible  debt  owed  to  the  tenant  or 
other  person  claiming  an  interest  in  the  property,  to  be  set  off 
against  the  rent  claimed  in  the  rent  execution,  the  judge  should 
also  have  power  to  consider  any  claim  for  damages  or  other- 
wise that  the  tenant  or  person  claiming  an  interest  in  the  property 
has  against  the  landlord; 

(3)  where  the  application  is  made  after  a  rent  execution  has  been 
levied,  the  judge  should  be  required  to  determine  the  validity 
of  the  rent  execution,  the  amount  owing  to  the  landlord  or  the 
tenant,  whether  the  rent  execution  is  for  more  rent  than  is  due, 
whether  the  amount  of  property  seized  is  unreasonably  great, 
whether  the  rent  execution  was  levied  after  a  proper  tender  of 
the  rent  due  and  costs  of  the  rent  execution,  whether  the  rent 
execution  was  conducted  irregularly  or  oppressively,  whether 
any  property  taken  under  the  rent  execution  was  not  subject  to 
rent  execution,  and  whether  the  rent  execution  was  levied  at  an 
improper  time; 
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(4)  where  the  application  is  made  before  a  rent  execution  has  been 
levied,  the  judge  should  be  required  to  determine  whether  a 
right  of  rent  execution  exists,  the  amount  owing  to  the  landlord 
or  the  tenant,  whether  a  proper  tender  of  the  rent  due  has  been 
made,  and  what  property  is  subject  to  rent  execution; 

(5)  the  giving  of  security  by  the  tenant  should  not  be  a  pre-condition 
to  the  making  of  an  order  returning  the  goods  or  preventing  a 
rent  execution  pending  the  determination  of  the  dispute,  but 
should  be  subject  to  the  discretion  of  the  judge; 

(6)  the  direction  of  an  action  to  be  brought  or  an  issue  to  be  tried 
in  the  Supreme  Court  should  not  be  required  merely  because 
the  amount  of  rent  claimed  exceeds  $800.  It  should  only  be 
necessary  in  situations  where  the  amount  of  rent  claimed  exceeds 
the  amount  recoverable  in  an  action  arising  out  of  a  contract  in 
the  county  or  district  court  or  where  any  question  is  raised  that 
the  county  or  district  court  would  not  have  jurisdiction  to  try; 
and 

(7)  the  decision  of  the  judge  should  be  final  where  the  amount 
claimed  by  the  landlord  does  not  exceed  $200,  rather  than  $100 
as  is  the  case  at  present,  and  the  costs  of  the  proceedings  before 
the  judge  should  be  on  the  small  claims  court  scale  where  the 
amount  claimed  does  not  exceed  $200. 

Chapter  XXXI     Building  Services 

71.    Building  Services 

The  Landlord  and  Tenant  Act  should  be  amended  to  provide 
that  a  landlord  is  responsible  for  providing  and  maintaining  for  the 
benefit  of  the  tenant  all  the  services  in  the  rented  premises  or  in  the 
building  in  which  the  rented  premises  are  situated,  including  the  right 
of  access,  which  he  is  obliged  to  provide  and  maintain  by  statute, 
under  the  terms  of  the  tenancy  agreement  or  by  implication  of  law, 
during  such  times  as  are  reasonable  taking  into  consideration  the 
purposes  for  which  the  premises  were  rented.  Both  the  landlord  and 
the  tenant  should  be  permitted  to  apply  by  summary  application  to  a 
judge  of  the  county  or  district  court  of  the  county  or  district  in  which 
the  rented  premises  are  situated  for  a  determination  of  any  question 
arising  out  of  the  landlord's  obligation. 
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STANDARD  FORM  TENANCY  AGREEMENT 
FOR  RESIDENTIAL  TENANCIES 

Chapter  XXXll     Standard  Form  Tenancy  Agreement 

72.  Standard  Form  Tenancy  Agreement 

The  Commission  recommends  the  adoption  of  a  standard  form 
tenancy  agreement,  to  be  introduced  in  the  form  and  in  the  manner 
suggested  in  this  chapter,  and  mandatory  for  use  in  all  cases  in  which 
a  written  tenancy  agreement  for  residential  premises  is  contemplated. 

73.  The  Relationship  Between  the  Standard  Form  Tenancy  Agreement 
and  The  Landlord  and  Tenant  Act 

Regardless  of  which  statutory  provisions  are  translated  into  the 
covenants  of  the  standard  form  tenancy  agreement,  iJiere  should  be  a 
harmonization,  mutatis  mutandis,  between  the  language  of  the  statu- 
tory provisions  and  the  language  of  the  corresponding  covenants. 

74.  The  Clauses  of  the  Standard  Form  Tenancy  Agreement 

( 1 )  Part  IV  of  the  Act  should  provide  an  unambiguous  guide  as  to 
what  items  are  included  in  the  rent  payment  for  the  "rented 
premises";  there  should  be  included  in  the  rent  payment  ail 
privileges,  amenities,  facilities,  and  vital  services  connected  with 
such  premises  and  which  are  provided  for  the  use  and  enjoyment 
of  the  tenant  and  members  of  his  household,  unless  specifically 
excluded  in  the  tenancy  agreement. 

(2)  A  section  should  be  enacted  in  Part  IV  of  the  Act  respecting  the 
nature,  scope  and  enforceability  of  rules  and  regulations  which 
have  been  added  to  the  residential  tenancy  agreement.  Legisla- 
tion along  the  following  lines  is  suggested: 

(a)  Where  a  tenancy  agreement  contains  obligations,  restric- 
tions, rules  or  regulations  respecting  the  use,  enjoyment, 
occupation,  and  maintenance  by  the  tenant  and  members 
of  his  household  of 

(i)   the  rented  premises  ordinarily  occupied  by  them,  or 

(ii)  such  privileges,  amenities,  facilities,  and  vital  services 
connected  with  the  rented  premises  and  which  are 
provided  by  the  landlord  for  the  use  and  enjoyment 
of  the  tenants  and  members  of  their  households, 

such  obligations,  restrictions,  rules  and  regulations  shall  be 
reasonable. 

(b)  For  the  purposes  of  subsection  (a),  an  obligation,  restric- 
tion, rule  or  regulation  is  prima  facie  reasonable  where  it  is 

(i)  intended  to  promote  a  fair  distribution  of  privileges, 
amenities,  facilities,  and  vital  services  to,  or  to  pro- 
mote the  convenience,  health,  comfort,  safety  or  wel- 
fare of,  the  tenants  and  members  of  their  households, 
or  to  protect  the  landlord's  property  from  abusive  use, 

(ii)  reasonably  related  to  the  purpose  for  which  it  is 
intended  and  to  the  relation  of  landlord  and  tenant. 
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(iii)  applicable  to  all  tenants  and  members  of  their  house- 
holds in  a  fair  manner,  and 

(iv)  sufliciently  explicit  in  its  prohibition,  direction  or  limi- 
tation respecting  the  conduct  of  the  tenants  and  mem- 
bers of  their  households  to  inform  them  of  what  they 
must  or  must  not  do  in  order  to  comply  with  it. 

(c)  An  obligation,  restriction,  rule  or  regulation  which  is  not 
reasonable  under  subsection  (b)  is  void  and  unenforceable. 

75.  Supplementary  Material  Attached  to  the  Standard  Form 
Tenancy  Agreement 

(1)  The  Commission  recommends  the  introduction  of  a  document 
which  will  provide  essential  instructions  and  information  of 
which  the  landlord  and  the  tenant  should  have  knowledge  prior 
to  the  finalization  of  the  text  of  the  tenancy  agreement  and  prior 
to  its  execution.  The  document  recommended  in  this  chapter, 
to  be  known  as  "Instructions  and  Information  for  Landlord  and 
Tenant",  should  be  attached  to  the  front  of  the  tenancy  agree- 
ment, and  delivered  to  the  tenant  in  the  manner  suggested  below. 

(2)  A  provision  should  be  added  to  Section  83  to  reflect  the  follow- 
ing recommendation: 

At  the  same  time  as  the  landlord  delivers  the  tenancy 
agreement  to  the  tenant  for  execution,  he  should  also  be 
obligated  to  deliver  to  the  tenant  a  copy  of  the  Instructions 
and  Information  for  Landlord  and  Tenant,  attached  to 
the  front  of  the  agreement. 

(3)  We  recommend  that  certain  vital  matters,  which  do  not  already 
form  part  of  the  standard  form  tenancy  agreement  or  part  of  the 
Instructions,  should  be  incorporated  into  a  document  to  be 
known  as  the  "Appendix  to  the  Standard  Form  Tenancy  Agree- 
ment". The  Appendix  recommended  in  this  chapter  should  be 
attached  to  the  back  of  the  agreement,  and  delivered  to  the 
tenant  in  the  manner  suggested  below. 

(4)  Section  83  should  be  amended  further  to  reflect  the  following 
recommendations : 

(a)  within  twenty-one  days  after  the  execution  and  delivery  of 
the  tenancy  agreement  by  the  tenant,  the  landlord  should 
be  obligated  to  deliver  to  the  tenant  a  fully  executed  dupli- 
cate original  copy  of  the  agreement,  as  well  as  a  copy  of  the 
Instructions  attached  to  the  front  of  it,  and  a  copy  of  the 
Appendix  attached  to  the  back  of  it;  and 

(b)  where  the  landlord  does  not  deliver  to  the  tenant  copies  of 
the  tenancy  agreement.  Instructions  and  Appendix  in  ac- 
cordance with  (a),  the  obligations  of  the  tenant  under  the 
tenancy  agreement  should  cease  until  such  copies  are 
delivered  to  him. 

76.  The  Use  of  the  Standard  Form  Tenancy  Agreement,  Instructions 
and  Appendix  as  a  Statutory  Requirement 
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( 1 )  A  section  should  be  enacted  in  Part  IV  of  the  Act  to  empower 
the  Lieutenant  Governor  in  Council  to  prescribe  by  regulation 
the  form  of  tenancy  agreement.  Instructions  and  Appendix 
applicable  to  all  residential  tenancies,  and  to  prescribe  by  regu- 
lation amendments  to  these  forms.  The  prescribed  forms  should 
be  in  conformity  with  the  law  of  landlord  and  tenant  as  reflected 
in  the  statute  and  case  law,  and  therefore  should  not  in  them- 
selves create  or  introduce  any  new  rights,  obligations  or  reme- 
dies. The  Commission  recommends  the  adoption  of  the  forms 
which  appear  in  this  chapter. 

(2)  Part  IV  of  the  Act  should  specifically  provide  for  a  review  of 
regulations  designed  to  introduce  the  new  forms  or  to  amend 
already  existing  ones,  such  review  to  be  undertaken  by  the 
Standing  Committee  on  Regulations  in  accordance  with  section 
12  of  The  Regulations  Act. 

(3)  A  regulation  which  is  to  introduce  the  new  forms  or  amend  any 
of  the  previously  prescribed  ones  should  come  into  force  only 
upon  a  favourable  report  by  the  Standing  Committee  and  upon 
approval  by  the  Legislative  Assembly. 

(4)  All  written  residential  tenancy  agreements  ought  to  be  in  the 
prescribed  form;  every  written  tenancy  agreement  which  is  not 
in  this  form  should  be  deemed  by  statute  to  be  in  the  form  so 
prescribed. 

(5)  Part  IV  of  the  Act  should  provide  that  any  term,  covenant,  rule, 
or  regulation  in  a  tenancy  agreement  that  is  not  permitted  by  or 
contained  in  the  prescribed  form,  and  that  contravenes  any 
provisions  of  the  Act,  is  void  and  unenforceable. 

(6)  Every  oral  residential  tenancy  agreement  should  be  deemed  by 
statute  to  be  in  the  prescribed  form,  and  the  substance  of  Re- 
commendation 76(5),  above,  should  apply  to  every  such  agree- 
ment. 


CHAPTER  XXXIV 


CONCLUSION 


During  the  terminal  stages  of  the  preparation  of  this  Report  the 
Commission  was  aware  of,  but  not  directly  involved  in,  the  major  develop- 
ments in  the  area  of  residential  tenancies  concerning  security  of  tenure  and 
rent  review  which  have  been  given  legislative  expression  in  The  Landlord 
and  Tenant  Amendment  Aet,  J 97 5  and  The  Residential  Premises  Rent 
Review  Act,  J 975.  We  are  of  the  view  that  there  is  no  need  for  comment 
on  legislation  so  recently  enacted.  We  would  simply  point  out  that  the 
recommendations  contained  in  this  Report,  with  the  exception  of  those 
dealing  with  termination  of  tenancies  in  Chapter  XXV,  are  unaffected  by 
the  new  law. 

The  Commission  records  its  thanks  to  all  those  with  special  knowl- 
edge and  experience  in  this  area  of  the  law  who  have  assisted  us  in  our 
task.  We  have  benefited  greatly  by  a  free  and  frank  exchange  of  views. 
We  are  particularly  grateful  to  Professor  Morley  R.  Gorsky,  our  research 
supervisor,  for  his  scholarly  research  and  able  assistance.  The  burden  of 
the  work  in  this  project  at  the  central  office  was  cheerfully  undertaken  and 
capably  discharged  by  Messrs.  John  F.  Layton  and  Melvin  A.  Springman. 
We  extend  our  sincere  thanks  to  them. 

All  of  which  is  respectfully  submitted, 


H.  ALLAN  LEAL,  Chairman 


JAMES  C.  McRUER,  Commissioner 


RICHARD  A.  BELL,  Commissioner 


W.  GIBSON  GRAY,  Commissioner 


March  15,  1976 


^^~^ 


WILLIAM  R.  POOLE,  Commissioner 
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APPENDIX  A 

The  Landlord  and  Tenant  Act 


R.S.O.  1970,  c.  236, 

as  amended  by  S.O.  1972,  c.  123. 

1.  In  this  Act, 

(a)  "crops"  means  all  sorts  of  grain,  grass,  hay,  hops,  fruits, 
pulse  and  other  products  of  the  soil; 

(b)  "landlord"  includes  lessor,  owner,  the  person  giving  or 
permitting  the  occupation  of  the  premises  in  question, 
and  his  and  their  heirs  and  assigns  and  legal  representa- 
tives, and  in  Parts  II  and  III  also  includes  the  person 
entitled  to  possession  of  the  premises; 

(c)  "residential  premises"  means  premises  used  for  residen- 
tial purposes,  and  does  not  include  premises  occupied 
for  business  purposes  with  living  accommodation  at- 
tached under  a  single  lease; 

(d)  "standing  crops"  means  crops  standing  or  growing  on 
the  demised  premises; 

(e)  "tenant"  includes  lessee,  occupant,  sub-tenant,  under- 
tenant, and  his  and  their  assigns  and  legal  representa- 
tives. 


Interpretation 


2.  The  provisions  of  Parts  I,  II  and  III  of  this  Act  in  so  far  as   Application 
they  apply  to  tenancies  of  residential  premises  are  subject  to  Part 
IV. 


PART  I 

3.  The  relation  of  landlord  and  tenant  does  not  depend  on  Relation  of 
tenure,  and  a  reversion  in  the  lessor  is  not  necessary  in  order  to  amfienant 
create  the  relation  of  landlord  and  tenant,  or  to  make  applicable 

the  incidents  by  law  belonging  to  that  relation;  nor  is  it  necessary, 
in  order  to  give  a  landlord  the  right  of  distress,  that  there  is  an 
agreement  for  that  purpose  between  the  parties. 

4.  All  persons  being  grantees  or  assignees  of  the  Queen,  or  of  Remedies 
any  person  other  than  the  Queen,  and  the  heirs,  executors, 
successors  and  assigns  of  every  of  them,  shall  have  and  enjoy  like 
advantages  against  the  lessees,  their  executors,  administrators, 
and  assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing  of 
waste,  or  other  forfeiture,  and  also  shall  have  and  enjoy  all  and 
every  such  like  and  the  same  advantage,  benefit,  and  remedies,  by 
action  only,  for  the  non-performance  of  other  conditions,  cove- 
nants, or  agreements,  contained  and  expressed  in  the  indentures 
of  their  said  leases,  demises  or  grants  against  all  and  every  of  the 
said  lessees  and  grantees,  their  executors,  administrators,  and 
assigns  as  the  said  lessors  or  grantors  themselves,  or  their  heirs  or 
successors,  might  have  had  and  enjoyed  at  any  time  or 
times. 


available  to 
assignees  of 
reversion 
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Lessee's 
covenant  to 
run  with 
reversion 


5.  Rent  reserved  by  a  lease  and  the  benefit  of  every  covenant 
or  provision  therein  contained,  having  reference  to  the  subject- 
matter  thereof,  and  on  the  lessee's  part  to  be  observed  or 
performed,  and  every  condition  of  re-entry  and  other  condition 
therein  contained  shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land  or  in  any  part  thereof, 
immediately  expectant  on  the  term  granted  by  the  lease,  notwith- 
standing severance  of  that  reversionary  estate,  and  shall  be 
capable  of  being  recovered,  received,  enforced  and  taken  advan- 
tage of  by  any  person  from  time  to  time  entitled,  subject  to  the 
term,  to  the  income  of  the  whole  or  any  part,  as  the  case  may 
require,  of  the  land  leased. 


Grantee  of 
reversion 
may  enforce 
covenants 


6.  The  benefit  of  every  condition  of  re-entry  or  forfeiture  for  a 
breach  of  any  covenant  or  condition  contained  in  a  lease  shall 
extend  to  and  be  enforced  and  taken  advantage  of  by  the  person 
from  time  to  time  entitled,  subject  to  the  term,  to  the  income  of 
the  whole  or  any  part,  as  the  case  may  require,  of  the  land  leased, 
although  that  person  became,  by  conveyance  or  otherwise,  so 
entitled  after  the  condition  of  re-entry  or  forfeiture  had  become 
enforceable. 


Action  of 
covenant, 
etc.,  against 
assigns  of 
grantors 
and  lessors 


7.  All  lessees  and  grantees  of  lands,  tenements,  rents,  portions, 
or  any  other  hereditaments  for  term  of  years,  life  or  lives,  their 
executors,  administrators,  and  assigns  shall  and  may  have  like 
action,  advantage,  and  remedy  against  all  and  every  person  who 
shall  have  any  gift  or  grant  of  the  Queen,  or  of  any  other  persons, 
of  the  reversion  of  the  same  lands,  tenements  and  other  heredita- 
ments so  let,  or  any  parcel  thereof,  for  any  condition,  covenant,  or 
agreement,  contained  or  expressed  in  the  indentures  of  their  leases 
as  the  same  lessees  or  any  of  them,  might  and  should  have  had 
against  their  said  lessors,  and  grantors,  their  heirs,  or  succes- 
sors. 


Lessor's 
covenants 
to  run  with 
reversion 


8.  The  obligation  of  a  covenant  entered  into  by  a  lessor  with 
reference  to  the  subject-matter  of  the  lease  shall,  if  and  as  far  as 
the  lessor  has  power  to  bind  the  reversionary  estate  immediately 
expectant  on  the  term  granted  by  the  lease,  be  annexed  and 
incident  to  and  shall  go  with  that  reversionary  estate,  or  the 
several  parts  thereof,  notwithstanding  severance  of  that  rever- 
sionary estate,  and  may  be  taken  advantage  oi  and  enforced  by 
the  person  in  whom  the  term  is  from  time  to  time  vested  by  con- 
veyance, devolution  in  law,  or  otherwise,  and,  if  and  as  far  as 
the  lessor  has  power  to  bind  the  person  from  time  to  time  entitled 
to  that  reversionary  estate,  such  obligation  may  be  taken  advan- 
tage  of  and   enforced   against   any   person   so   entitled. 


Apportionment 
of  conditions 
on  severance, 
etc. 


9.  Notwithstanding  the  severance  by  conveyance,  surrender 
or  otherwise,  of  the  reversionary  estate  in  any  land  comprised  in  a 
lease,  and  notwithstanding  the  avoidance  or  cessor  in  any  other 
manner  of  the  term  granted  by  a  lease  as  to  part  only  of  the  land 
comprised  therein,  every  condition  or  right  of  re-entry  and  every 
other  condition  contained  in  the  lease  shall  be  apportioned,  and 
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shall  remain  annexed  to  the  severed  parts  of  the  reversionary 
estate  as  severed,  and  shall  be  in  force  with  respect  to  the  term 
whereon  each  severed  part  is  reversionary,  or  the  term  in  any  land 
which  has  not  been  surrendered,  or  as  to  which  the  term  has  not 
been  avoided  or  has  not  otherwise  ceased,  in  like  manner  as  if  the 
land  comprised  in  each  severed  part,  or  the  land  as  to  which  the 
term  remains  subsisting,  as  the  case  may  be,  had  alone  originally 
been  comprised  in  the  lease. 

10. — (I)  On  a  contract  to  grant  a  lease  for  a  term  of  years  to  on sub-demise 
be  derived  out  of  a  leasehold  interest,  with  a  leasehold  reversion,  hoiVr^elerston 
the  intended  lessee  does  not  have  the  right  to  call  for  the  title  to   not  to  be 

^,      ^  .  required 

that  reversion. 

(2)   This  section  applies  only  if  and  as  far  as  the  contrary  saving 
intention  is  not  expressed  in  the  contract,  and  has  effect  subject  to 
the   terms   of   the   contract   and   to   the   provisions   therein   con- 
tained. 

11.  Where,  in  the  intended  exercise  of  any  power  of  leasing,  Efifect  of  lease 
whether  derived  under  a  statute  or  under  an  instrument  lawfully  ^devlauon '^ 
creating  such  power,  a  lease  has  been,  or  is  hereafter  granted  that  from  terms  of 
is,  by  reason  of  the  non-observance  or  omission  of  some  condition  dem^se^^*^ 

or  restriction  or  by  reason  of  any  other  deviation  from  the  terms  of 
such  power,  invalid  as  against  the  person  entitled,  after  the 
determination  of  the  interest  of  the  person  granting  such  lease,  to 
the  reversion,  or  against  other  the  person  who,  subject  to  any 
lease  lawfully  granted  under  such  power,  would  have  been 
entitled  to  the  land  comprised  in  such  lease,  such  lease,  in  case  it 
was  made  in  good  faith  and  the  lessee  named  therein,  his  heirs, 
executors,  administrators,  or  assigns  have  entered  thereunder, 
shall  be  considered  a  contract  for  a  grant  at  the  request  of  the 
lessee,  his  heirs,  executors,  administrators,  or  assigns  of  a  valid 
lease  under  such  power,  to  the  like  purport  and  effect  as  such 
invalid  lease,  except  so  far  as  any  variation  may  be  necessary  in 
order  to  comply  with  the  terms  of  such  power,  and  all  persons  who 
would  have  been  bound  by  a  lease  lawfully  granted  under  such 
power  are  bound  by  such  contract;  but  no  lessee  under  any  such 
invalid  lease,  his  heirs,  executors,  administrators,  or  assigns,  are 
entitled  by  virtue  of  any  such  contract  to  obtain  any  variation  of 
the  lease,  where  the  persons  who  would  have  been  bound  by  the 
contract  are  willing  to  confirm  the  lease  without  varia- 
tion. 

12.  Where,  upon  or  before  the  acceptance  of  rent  under  any   what  may  be 
such  invalid  lease,  any  receipt,  memorandum  or  note  in  writing   jjrm'auono?" 
confirming  the  lease  is  signed  by  the  person  accepting  the  rent,  or   invalid  lease 
some  other  person  by  him   thereunto   lawfully   authorized,   such 
acceptance  shall,  as  against  the  person  so  accepting  the  rent,  be 

deemed  a  confirmation  of  the  lease. 

13.  Where,  during  the  continuance  of  the  possession  taken  outyofiessee 
under   any    such   invalid   lease,    the    person   for   the    time    being  [."nnrm'^uion 
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entitled,  subject  to  such  possession,  to  the  land  comprised  in  the 
lease,  or  to  the  possession  or  the  receipt  of  the  rents  and  profits 
thereof,  is  able  to  confirm  the  lease  without  variation,  the  lessee, 
his  heirs,  executors,  or  administrators,  or  any  person  who  would 
have  been  bound  by  the  lease  if  it  had  been  valid,  upon  the  re- 
quest of  the  person  so  able  to  confirm  it,  is  bound  to  accept  a 
confirmation  accordingly,  and  the  confirmation  may  be  by 
memorandum  or  note  in  writing  signed  by  the  persons  confirming 
and  accepting  or  by  some  other  persons  by  them  thereunto 
lawfully  authorized,  and,  after  confirmation  and  acceptance  of 
confirmation,  the  lease  is  valid  and  shall  be  deemed  to  have  had 
from  the  granting  thereof  the  same  effect  as  if  it  had  been 
originally  valid. 

Effect  of  invalid  14.  Where  a  lease  granted  in  the  intended  exercise  of  a  power 
comTnuefirT^^'^  ^^  leasing  is  invalid  by  reason  that,  at  the  time  of  granting  the 
ownership  until  leasc,  the  pcrson  granting  the  lease  could  not  lawfully  grant  the 
lease,  but  the  estate  of  such  person  in  the  land  comprised  in  the 
lease  has  continued  after  the  time  when  the  lease,  or  the  like  lease, 
might  have  been  granted  by  him  in  the  lawful  exercise  of  such 
power,  the  lease  takes  effect  and  is  as  valid  as  if  it  had  been 
granted  at  such  last  mentioned  time,  and  all  the  provisions  of 


he  might  law- 
fully grant  the 
lease 


granted  at  such  last  mentioned  time,  anc 
sections  11  to  16  apply  to  every  such  lease. 


What  shall  be  15.  Where  a  valid  power  of  leasing  is  vested  in,  or  may  be 

fntende/exer-  cxerciscd  by,  a  pcrson  granting  a  lease,  and,  by  reason  of  the 
cise  of  a  power  determination  of  the  estate  or  interest  of  such  person  or  otherwise, 
the  lease  cannot  have  effect  and  continuance  according  to  the 
terms  thereof  independently  of  such  power,  the  lease  shall  for  the 
purposes  of  sections  11  to  14  be  deemed  to  be  granted  in  the 
intended  exercise  of  such  power  although  such  power  is  not 
referred  to  in  the  lease. 

Saving  the  16.  Nothing  in  sections  11  to  15  extends  to,  prejudices  or  takes 

lessees^under      away  any  right  of  action,  or  other  right  or  remedy  to  which,  but 
certain  for  sections  11  to  15,  the  lessee  named  in  any  such  lease,  his  heirs, 

covenants  and  ^  i--^^  •  11  -i.i  i 

the  lessor's  cxccutors,  administrators  or  assigns  would  or  might  have  been 
right  of  re-entry  entitled  undcr  or  by  virtue  of  any  covenant  for  title  or  quiet 
enjoyment  contained  in  the  lease  on  the  part  of  the  person 
granting  the  lease,  or  prejudices  or  takes  away  any  right  of 
re-entry  or  other  right  or  remedy  to  which,  but  for  such  sections, 
the  person  granting  the  lease,  his  heirs,  executors,  administrators 
or  assigns,  or  other  person,  for  the  time  being  entitled  to  the 
reversion  expectant  on  the  determination  of  the  lease,  would  or 
might  have  been  entitled  for  or  by  reason  of  any  breach  of  the 
covenants,  conditions,  or  provisos  contained  in  the  lease,  and  on 
the  part  of  the  lessee,  his  heirs,  executors,  administrators  or 
assigns  to  be  observed  and  performed. 


Effect  of 
surrender  or 
merger  of 
reversion 
expectant  in 
certain  cases 


17.  Where  the  reversion  expectant  on  a  lease  of  land  merges  or 
is  surrendered,  the  estate  which  for  the  time  being  confers  as 
against  the  tenant  under  the  lease  the  next  vested  right  to  the  land 
shall,  to  the  extent  of  and  for  preserving  such  incidents  to  and 
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obligations  on  the  reversion  as  but  for  the  surrender  or  merger 
thereof  would  have  subsisted,  be  deemed  the  reversion  expectant 
on  the  lease. 

18. — (1)  In  every  demise,  whether  by  parol  or  in  writing  and  Right  of  re- 
whenever  made,  unless  it  is  otherwise  agreed,  there  shall  be  paymc°n"t  of  lent 
deemed  to  be  included  an  agreement  that  if  the  rent  reserved,  or 
any  part  thereof,  remains  unpaid  for  fifteen  days  after  any  of  the 
days  on  which  it  ought  to  have  been  paid,  although  no  formal 
demand  thereof  has  been  made,  it  is  lawful  for  the  landlord  at  any 
time  thereafter  to  re-enter  into  and  upon  the  demised  premises  or 
any  part  thereof  in  the  name  of  the  whole  and  to  have  again, 
repossess  and  enjoy  the  same  as  of  his  former  estate. 

(2)   In  every  such  demise  there  shall  be  deemed  to  be  included  implied 

an  agreement  that  if  the  tenant  or  any  other  person  is  convicted  of  re-emTy  on^°'^ 

keeping  a  disorderly  house  within  the  meaning  of  the  Criminal  conviction  of 

Code  (Canada)  on  the  demised  premises  or  any  part  thereof,  it  is  kTep'ing^dis- 

lawful  for  the  landlord  at  any  time  thereafter  to  re-enter  into  the  jocfi^*^®"!! 

demised  premises  or  any  part  thereof  and  to  have  again,  repossess  (Can.) ' 
and  enjoy  the  same  as  of  his  former  estate. 

19. — ( 1 )   In  this  section  and  in  sections  20  to  23,  interpretation 

(a)  "action"  includes  any  proceedings  under  Part  III; 

(b)  "lease"  includes  an  original  or  derivative  under-lease 
and  a  grant  at  a  fee  farm  rent  or  securing  a  rent  by 
condition  and  an  agreement  for  a  lease  where  a  lessee 
has  become  entitled  to  have  his  lease  granted; 

(c)  "lessee"  includes  an  original  or  derivative  under-lessee 
and  the  heirs,  executors,  administrators  and  assigns  of  a 
lessee  and  a  grantee  under  such  a  grant  and  his  heirs 
and  assigns; 

(d)  "lessor"  includes  an  original  derivative  under-lessor  and 
the  heirs,  executors,  administrators  and  assigns  of  a 
lessor  and  a  grantor  under  such  a  grant  and  his  heirs 
and  assigns; 

(e)  "mining  lease"  means  a  lease  for  mining  purposes,  that 
is  a  searching  for,  working,  getting,  making  merchant- 
able, smelting  or  otherwise  converting  or  working  for 
the  purposes  of  any  manufacture,  carrying  away  or 
disposing  of  mines  or  minerals,  and  substances  in,  on  or 
under  the  land,  obtainable  by  underground  or  by  sur- 
face working  or  purposes  connected  therewith,  and 
includes  a  grant  or  licence  for  mining  purposes; 

(/)  "under-lease"  includes  an  agreement  for  an  under-lease 
where  the  under-lessee  has  become  entitled  to  have  his 
under-lease  granted; 

(g)  "under-lessee"  includes  any  person  deriving  title  under 
or  from  an  under-lessee. 
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Restrictions 
on  and  relief 
against 
forfeiture  of 
leases 


(2)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or 
stipulation  in  a  lease  for  a  breach  of  any  covenant  or  condition  in 
the  lease,  other  than  a  proviso  in  respect  of  the  payment  of  rent,  is 
not  enforceable  by  action,  entry,  or  otherwise,  unless  the  lessor 
serves  on  the  lessee  a  notice  specifying  the  particular  breach 
complained  of,  and,  if  the  breach  is  capable  of  remedy,  requiring 
the  lessee  to  remedy  the  breach,  and,  in  any  case,  requiring  the 
lessee  to  make  compensation  in  money  for  the  breach,  and  the 
lessee  fails  within  a  reasonable  time  thereafter  to  remedy  the 
breach,  if  it  is  capable  of  remedy,  and  to  make  reasonable 
compensation  in  money  to  the  satisfaction  of  the  lessor  for  the 
breach. 


Relief  against 
forfeiture 


Where  right  of 
entry  is  under 
a  statute 


Lease  until 
breach 


When  proceed- 
ings may  be 
stayed 


Position  of 
lessee 


Application 
of  section 


Exceptions 


20. — (1)  Where  a  lessor  is  proceeding  by  action  or  otherwise 
to  enforce  a  right  of  re-entry  or  forfeiture,  whether  for  non-pay- 
ment of  rent  or  for  other  cause,  the  lessee  may,  in  the  lessor's 
action,  if  any,  or  if  there  is  no  such  action  pending,  then  in  an 
action  or  summary  application  to  a  judge  of  the  Supreme  Court 
brought  by  himself,  apply  to  the  court  for  relief,  and  the  court 
may  grant  such  relief  as,  having  regard  to  the  proceedings  and 
conduct  of  the  parties  under  section  19  and  to  all  the  other 
circumstances,  the  court  thinks  fit,  and  on  such  terms  as  to 
payment  of  rent,  costs,  expenses,  damages,  compensation,  penal- 
ty, or  otherwise,  including  the  granting  of  an  injunction  to  restrain 
any  like  breach  in  the  future  as  the  court  considers  just  . 

(2)  This  section  and  section  19  apply,  although  the  proviso  or 
stipulation  under  which  the  right  of  re-entry  or  forfeiture  accrues 
is  inserted  in  the  lease  in  pursuance  of  the  directions  of  a  statute. 

(3)  For  the  purposes  of  this  section,  a  lease  limited  to  continue 
only  as  long  as  the  lessee  abstains  from  committing  a  breach  of 
covenant  is  and  takes  effect  as  a  lease  to  continue  for  any  longer 
term  for  which  it  could  subsist,  but  determinable  by  a  proviso  for 
re-entry  on  such  a  breach. 

(4)  Where  the  action  is  brought  to  enforce  a  right  of  re-entry 
or  forfeiture  for  non-payment  of  rent  and  the  lessee,  at  any  time 
before  judgment,  pays  into  court  all  the  rent  in  arrear  and  the 
costs  of  the  action,  the  proceedings  in  the  action  are  forever 
stayed. 

(5)  Where  relief  is  granted  under  this  section,  the  lessee  shall 
hold  and  enjoy  the  demised  premises  according  to  the  lease 
thereof  made  without  any  new  lease. 

(6)  This  section  applies  to  leases  made  either  before  or  after 
the  commencement  of  this  Act  and  applies  notwithstanding  any 
stipulation  to  the  contrary. 

(7)  This  section  does  not  extend, 

(a)  to  a  covenant  or  condition  against  the  assigning,  under- 
letting, parting  with  the  possession,  or  disposing  of  the 
land  leased;  or  to  a  condition  for  forfeiture  on  the 
bankruptcy  of  the  lessee,  or  on  the  lessee  making  an 
assignment  for  the  benefit  of  creditors  under  The  As- 


315 

signments  and  Preferences  Act,   or  on   the   taking  in   r.s.o.  1970, 
execution  of  the  lessee's  interest;  or  ^'^'^ 

(/?)  in  the  case  of  a  mining  lease,  to  a  covenant  or  condition 
for  allowing  the  lessor  to  have  access  to  or  inspect 
books,  accounts,  records,  weighing  machines  or  other 
things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof. 

(8)   Where  the  right  of  re-entry  or  forfeiture  is  in  respect  of  a  condition  for 
breach  of  a  covenant  or  condition  to  insure,  relief  shall  not  be   [nsurVnce"°"" 
granted  if  at  the  time  of  the  application  for  relief  there  is  not  an 
insurance  on  foot  in  conformity  with  the  covenant  or  condition  to 
insure  except,  in  addition  to  any  other  terms  that  the  court  may 
impose,  upon  the  term  that  the  insurance  is  effected. 

21.  Where  a  lessor  is  proceeding  by  action  or  otherwise   to  Protection  of 
enforce   a   right   of   re-entry  or  forfeiture    under   any   covenant,  on'foVfeiTur^of 
proviso  or  stipulation  in  a  lease,  the  court,  on  application  by  any  superior  lease 
person   claiming   as   under-lessee   any   estate   or   interest   in   the 

property  comprised  in  the  lease  or  any  part  thereof,  either  in  the 
lessor's  action,  if  any,  or  in  any  action  or  summary  application  to 
a  judge  of  the  Supreme  Court  brought  by  such  person  for  that 
purpose,  may  make  an  order  vesting  for  the  whole  term  of  the 
lease  or  any  less  term  the  property  comprised  in  the  lease,  or  any 
part  thereof,  in  any  person  entitled  as  under-lessee  to  any  estate 
or  interest  in  such  property  upon  such  conditions  as  to  execution 
of  any  deed  or  other  document,  payment  of  rents,  costs,  expenses, 
damages,  compensation,  giving  security  or  otherwise  as  the  court 
in  the  circumstances  of  each  case  thinks  fit;  but  in  no  case  is  any 
such  under-lessee  entitled  to  require  a  lease  to  be  granted  to  him 
for  any  longer  term  than  he  had  under  his  original  sub- 
lease. 

22.  Where  a  lessor  is  proceeding  by  action  to  enforce  a  right  of  who  must  be 
re-entry  or  forfeiture  under  a  covenant,  proviso  or  stipulation  in  a  act'^kinVo°  ^" 
lease,   every  person  claiming  any  right,   title  or  interest  in  the  enforce  right 
demised  premises  under  the  lease,  if  it  is  known  to  the  lessor  that  or  forfeiture 
he  claims  such  right  or  interest  or  if  the  instrument  under  which 

he  claims  is  registered  in  the  proper  registry  or  land  titles  office, 
shall  be  made  a  party  to  the  action. 

23. — (1)   In  every  lease  made  after  the  1st  day  of  September,   Licence  to 
1911,    containing    a   covenant,    condition    or   agreement    against  b?un"reTson^abiy 
assigning,  underletting,  or  parting  with  the  possession,  or  dispos-  withheld 
ing  of  the  land  or  property  leased  without  licence  or  consent,  such 
covenant,  condition  or  agreement  shall,  unless  the  lease  contains 
an  express  provision  to  the  contrary,  be  deemed  to  be  subject  to  a 
proviso  to  the  effect  that  such  licence  or  consent  is  not  to  be 
unreasonably  withheld. 

(2)   Where  the  landlord  refuses  or  neglects  to  give  a  licence  or    AppUcationto 
consent  to  an  assignment  or  sub-lease,  a  judge  of  the  county  or   eonscm^to^ 
district  court,  upon  the  application  of  the  tenant  or  of  the  assignee   assinnmcmor 

1  ill  ....  .  ,.  ,  subletting 

or  sub-tenant,  made  by  way  or  ongmatmg  notice  according  to  the    withheld 
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practice  of  the  court,  may  make  an  order  determining  whether  or 
not  the  licence  or  consent  is  unreasonably  withheld  and,  where  the 
judge  is  of  opinion  that  the  licence  or  consent  is  unreasonably 
withheld,  permitting  the  assignment  or  sub-lease  to  be  made,  and 
such  order  is  the  equivalent  of  the  licence  or  consent  of  the 
landlord  within  the  meaning  of  any  covenant  or  condition 
requiring  the  same  and  such  assignment  or  sub-lease  is  not  a 
breach  thereof. 


Restriction  of 
effect  of  licence 
under  power 
contained  in 
lease,  etc. 


24.  Where  a  licence  to  do  any  act  that,  without  such  licence, 
would  create  a  forfeiture,  or  give  a  right  to  re-enter  under  a 
condition  or  power  reserved  in  a  lease,  is  given  to  a  lessee  or  his 
ass'gns,  every  such  licence,  unless  otherwise  expressed,  extends 
only  to  the  permission  actually  given,  or  to  any  specific  breach  of 
any  proviso  or  covenant,  or  to  the  actual  assignment,  under-lease 
or  other  matter  thereby  specifically  authorized  to  be  done,  but 
does  not  prevent  a  proceeding  for  any  subsequent  breach  unless 
otherwise  specified  in  the  licence,  and  all  rights  under  covenants 
and  powers  of  forfeiture  and  re-entry  in  the  lease  remain  in  full 
force  and  virtue,  and  are  available  as  against  any  subsequent 
breach  of  covenant  or  condition,  assignment,  under-lease,  or 
other  matter  not  specifically  authorized  or  made  dispunishable  by 
such  licence,  in  the  same  manner  as  if  no  such  licence  had  been 
given,  and  the  condition  or  right  of  re-entry  remains  in  all  respects 
as  if  the  licence  had  not  been  given,  except  in  respect  of  the 
particular  matter  authorized  to  be  done. 


Restricted 
operation  of 
partial  licences 


25.  Where  in  a  lease  there  is  a  power  or  condition  of  re-entry 
on  assigning  or  underletting  or  doing  any  other  specified  act 
without  licence,  and  a  licence  has  been  or  is  given  to  one  of  several 
lessees  or  co-owners  to  assign  or  underlet  his  share  or  interest,  or 
to  do  any  other  act  prohibited  to  be  done  without  licence,  or  has 
been  or  is  given  to  a  lessee  or  owner,  or  any  one  of  several  lessees 
or  owners,  to  assign  or  underlet  part  only  of  the  property,  or  to  do 
any  other  such  act  in  respect  of  part  only  of  the  property,  the 
licence  does  not  operate  to  destroy  or  extinguish  the  right  of 
re-entry  in  case  of  any  breach  of  the  covenant  or  condition  by  the 
co-lessee  or  co-lessees  or  owner  or  owners  of  the  other  shares  or 
interest  in  the  property,  or  by  the  lessee  or  owner  of  the  rest  of  the 
property,  over  or  in  respect  of  such  shares  or  interest  or  remaining 
property,  but  such  right  of  re-entry  remains  in  full  force  over  or  in 
respect  of  the  shares  or  interests  or  property  not  the  subject  of  the 
licence. 


Restriction  of 
effect  of  waiver 
of  covenant 


26.  Where  an  actual  waiver  of  the  benefit  of  a  covenant  or 
condition  in  a  lease,  on  the  part  of  a  lessor  or  his  heirs,  executors, 
administrators  or  assigns,  is  proved  to  have  taken  place  in  any  one 
particular  instance,  such  actual  waiver  shall  not  be  assumed  or 
deemed  to  extend  to  any  instance  or  any  breach  of  covenant  or 
condition  other  than  that  to  which  the  waiver  specially  relates, 
nor  to  be  a  general  waiver  of  the  benefit  of  any  such  covenant  or 
condition    unless    an   intention   to   that    effect    appears. 


improvements 
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27. — (1)   Unless  it  is  otherwise  specifically  provided  in  a  lease  covenant  to 

made  after  the  1st  day  of  September,  1897,  a  covenant  by  a  lessee  SdeTaxes*'' 

for  payment  of  taxes  shall  not  be  deemed  to  include  an  obligation  foriocai 
to  pay  taxes  assessed  for  local  improvements. 

(2)    In  the  case  of  a  lease  made  under  The  Short  Forms  of  Effect  of 
Leases  Act  where  the  words  "except  for  local  improvements"  are  of  covl/a^nt'" 
struck  out  or  omitted  from  the  covenant  number  3  in  Schedule  B   Rs.o.  1970, 
of  that  Act,  such  striking  out  or  omission  shall  be  deemed  to  be  a 
specific   provision   otherwise   made   within   the   meaning   of  sub- 
section 1. 

28.  A  week's   notice   to   quit  and   a   month's   notice   to   quit,   Notice  to  quit 
respectively,   ending  with   the   week  or  the   month,   is   sufficient  '^eg^^yor 
notice   to   determine,   respectively,   a  weekly  or   monthly   tenan-  monthly 

tenancies 

cy. 


29.  Every  tenant  to  whom  a  writ  in  an  action  for  the  recovery  Penalty  on 
of  land  has  been  delivered,  or  to  whose  knowledge  it  comes,  shall  wduorre^-^"""^ 
forthwith  give  notice  thereof  to  his  landlord,  or  to  his  landlord's  coveryofiand 
bailiff  or  receiver,  and,  if  he  omits  so  to  do,  he  is  answerable  to  his  f"g  hifirndioVd 
landlord  for  all  damages  sustained  by  him  by  reason  of  the  failure 
to  give  such  notice. 


30. — (1)   The  goods  and  chattels  exempt  from  seizure  under  Exemption 
execution  are  not  liable  to  seizure  by  distress  by  a  landlord  for  ^^^^^^^ 
rent,  except  as  hereinafter  provided. 

(2)  In  the  case  of  a  monthly  tenancy,   the   exemption  only   Monthly 
applies  to  two  months  arrears  of  rent.  tenancies 

(3)  The  person  claiming  the  exemption  shall  select  and  point   selection  of 
out  the  goods  and  chattels  that  he  claims  to  be  exempt.  exempted  goods 


31. — ( 1 )  In  this  section,  subject  to  section  32,  "tenant"  interpretation 
includes  a  sub-tenant  and  the  assigns  of  the  tenant  and  any  person 
in  actual  occupation  of  the  premises  under  or  with  the  assent  of 
the  tenant  during  the  currency  of  the  lease,  or  while  the  rent  is  due 
or  in  arrear,  whether  or  not  he  has  attorned  to  or  become  the 
tenant  of  the  landlord. 

(2)   A  landlord  shall  not  distrain  for  rent  on  the  goods  and  Goods  on 
chattels  of  any  person  except  the  tenant  or  person  who  is  liable  for  propert^yor 
the  rent,  although  the  same  are  found  on  the  premises;  but  this   tenant  to  be 
restriction  does   not  apply  in  favour  of  a  person  claiming  title   ^^^"^^ 
under  an  execution  against  the  tenant,  or  in  favour  of  a  person 
whose  title  is  derived  by  purchase,  gift,  transfer,  or  assignment 
from  the   tenant,   whether   absolute   or  in   trust,   or  by   way   of 
mortgage  or  otherwise,  nor  to  the  interest  of  the  tenant  in  any 
goods  or  chattels  on  the  premises  in  the  possession  of  the  tenant 
under  a  contract  for  purchase,  or  by  which  he  may  or  is  to  become 
the  owner  thereof  upon  performance  of  any  condition,  nor  where 
goods    or    chattels    have    been    exchanged    between    tenants    or 
persons  by  the  one  borrowing  or  hiring  from  the  other  for  the 
purpose  of  defeating  the  claim  of  or  the  right  of  distress  by  the 
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Goods  in  store 
managed  by 
agent  who  is 
in  default 


landlord,  nor  does  the  restriction  apply  where  the  property  is 
claimed  by  the  wife,  husband,  daughter,  son,  daughter-in-law,  or 
son-in-law  of  the  tenant,  or  by  any  other  relative  of  his,  if  such 
other  relative  lives  on  the  premises  as  a  member  of  the  tenant's 
family,  or  by  any  person  whose  title  is  derived  by  purchase,  gift, 
transfer  or  assignment  from  any  relative  to  whom  the  restriction 
does  not  apply. 

(3)  Nothing  in  this  section  exempts  from  distress  goods  or 
chattels  in  a  store  or  shop  managed  or  controlled  by  an  agent  or 
clerk  for  the  owner  of  the  goods  or  chattels  where  the  clerk  or 
agent  is  also  the  tenant  and  in  default,  and  the  rent  is  due  in 
respect  of  the  store  or  shop  or  premises  rented  therewith  and 
thereto  belonging,  if  the  goods  or  chattels  would  have  been  liable 
to  seizure  but  for  this  Act. 


Interpretation 


Declaration  by 
boarder,  under- 
tenant, or 
lodger  that 
immediate 
tenant  has  no 
property  in 
goods 
distrained 


Penalty  for 
improper  levy 


32. — (1)  In  this  section,  "under-tenant"  means  a  tenant  to 
whom  the  premises  or  some  part  of  the  premises  in  respect  of 
which  rent  is  distrained  for  have  been  sub-let  with  the  consent  of 
the  superior  landlord  or  in  default  of  such  consent  under  the  order 
of  the  judge  of  the  county  or  district  court  as  provided  by  sub- 
section 2  of  section  23. 

(2)  If  a  superior  landlord  distrains  or  threatens  to  distrain  any 
goods  or  chattels  of  an  under-tenant,  boarder  or  lodger  for  arrears 
of  rent  due  to  him  by  his  immediate  tenant,  the  under-tenant, 
boarder  or  lodger  may  serve  the  superior  landlord,  or  the  bailiff  or 
other  person  employed  by  him  to  levy  the  distress,  with  a 
statutory  declaration  made  by  the  under-tenant,  boarder  or 
lodger  setting  forth  that  the  immediate  tenant  has  no  right  of 
property  or  beneficial  interest  in  such  goods  or  chattels,  and  that 
they  are  the  property  or  in  the  lawful  possession  of  the  under-ten- 
ant, boarder  or  lodger,  and  also  setting  forth  whether  any  and 
what  amount  by  way  of  rent,  board  or  otherwise  is  due  from  the 
under-tenant,  boarder  or  lodger  to  the  immediate  tenant,  and  to 
the  declaration  shall  be  annexed  a  correct  inventory,  subscribed 
by  the  under-tenant,  boarder  or  lodger,  of  the  goods  and  chattels 
mentioned  in  the  declaration,  and  the  under-tenant,  boarder  or 
lodger  may  pay  to  the  superior  landlord,  or  to  the  bailiff  or  other 
person  employed  by  him,  the  amount  if  any,  so  due,  or  so  much 
thereof  as  is  sufficient  to  discharge  the  claim  of  the  superior 
landlord. 

(3)  If  the  superior  landlord,  bailiff  or  other  person,  after  being 
served  with  the  declaration  and  inventory,  and  after  the  under- 
tenant, boarder  or  lodger  has  paid  or  tendered  to  him  the  amount, 
if  any,  which  by  subsection  2  the  under-tenant,  boarder  or  lodger 
is  authorized  to  pay,  levies  or  proceeds  with  a  distress  on  the 
goods  or  chattels  of  the  under-tenant,  boarder  or  lodger,  the 
superior  landlord,  bailiff  or  other  person  is  guilty  of  an  illegal 
distress,  and  the  under-tenant,  boarder  or  lodger  may  replevy  the 
goods  or  chattels  in  any  court  of  competent  jurisdiction,  and  the 
superior  landlord  is  also  liable  to  an  action,  at  the  suit  of  the 
under-tenant,  boarder  or  lodger,  in  which  the  truth  of  the  declar- 
ation and  inventory  may  be  inquired  into. 
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{4)   Any  pavmcnt  made  by  an  under-tenant,  boarder  or  lodger  fjtcci  of  pay- 
pursuant  to  subsection  2  is  a  valid  payment  on  account  of  the  t'^nani.^boTrder' 
amount  due  from  him  to  the  immediate  tenant.  or  lodger 

33. — (I)   A  tenant  in  default  for  non-payment  of  rent  is  not  Duty  of  tenant 

entitled  to  the  benefit  of  the  exemption  provided  for  by  section  30  f^'"^'^^^^ 

unless  he  gives  up  possession  of  the  premises  forthwith  or  is  ready  surrender 
and  offers  to  do  so. 


ion  to 
lei 

premises 


(2)   The  offer  may  be  made  to  the  landlord  or  to  his  agent,  and   To  whom  offer 
the  person  authorized  to  seize  and  sell  the  goods  and  chattels,  or  "l^"^^^^' 
having  the  custody  of  them  for  the  landlord,  shall  be  considered 
an  agent  of  the  landlord  for  the  purpose  of  the  offer  and  surrender 
to  the  landlord  of  possession. 

34. — ( 1 )   Where  a  landlord  desires  to  seize  exempted  goods,  he   Seizure  of 
shall,  after  default  has  been  made  in  the  payment  of  rent  and   goods^^^'* 
before  or  at  the  time  of  seizure,  serve  the  tenant  with  a  notice 
(Form  1). 

(2)   The  surrender  of  possession  in  pursuance  of  the  notice  is  a   Effect  of 

,  .       ^.  /?  ^1        .  surrender  of 

determmation  oi  the  tenancy.  possession 

35. — ( 1 )   A  tenant  may  set  off  against  the  rent  due  a  debt  due   Right  of  setoff 
to  him  by  the  landlord. 

(2)  Notice  of  the  claim  of  set  off  (Form  2)   may  be  given   Notice 
before  or  after  the  seizure. 

(3)  When   the   notice    is    given,    the   landlord   is    entitled    to  .Effect  of 
distrain,  or  to  proceed  with  the  distress,  only  for  the  balance  of  the  ^^^^^^ 
rent  after  deducting  any  debt  justly  due  by  him  to  the  tenant  that 

is  mentioned  in  the  notice. 

36. — (1)   Service  of  notices  under  sections  28,  34  and  35  shall  service  of 
be  made  either  personally  or  by  leaving  the  same  with  a  grown-up  "°^*^^^ 
person  in  and  apparently  residing  on  the  premises  occupied  by  the 
person  to  be  served. 


(2)    If  the  tenant  cannot  be  found  and  his  place  of  abode  is  not   Posting  up 

notice  in  If 
of  service 


known,  or  admission  thereto  cannot  be  obtained,  the  posting  up  of   ^^^^^^ '"  ''^" 


the   notice  on  some  conspicuous  part  of  the  premises   is  good 
service. 

37.  No  proceeding  under  sections  33  to  36  shall  be  rendered   Formal  defects 
invalid  by  any  defect  in  form. 


not  to 
invalidate 


38. — (1)    In  case  of  an  assignment  for  the  general  benefit  of   Lienofiand- 


creditors,  or  an  order  being  made  for  the  winding  up  of  an 
incorporated  company,  or  where  a  receiving  order  in  bankruptcy 
or  authorized  assignment  has  been  made  by  or  against  a  tenant, 
the  preferential  lien  of  the  landlord  for  rent  is  restricted  to  the 
arrears  of  rent  due  during  the  period  of  three  months  next 
preceeding,  and  tor  three  months  following  the  execution  of  the 
assignment,    and    from    thence    so    long   as    the    assignee    retains 


lord  in  bank- 
ruptcy, etc. 
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Rights  of 
assignee 


possession  of  the  premises,  but  any  payment  to  be  made  to  the 
landlord  in  respect  of  accelerated  rent  shall  be  credited  against  the 
amount  payable  by  the  assignee,  liquidator  or  trustee  for  the 
period  of  his  occupation. 

(2)  Notwithstanding  any  provision,  stipulation  or  agreement 
in  any  lease  or  agreement  or  the  legal  effect  thereof,  in  case  of  an 
assignment  for  the  general  benefit  of  creditors,  or  an  order  being 
made  for  the  winding  up  of  an  incorporated  company,  or  where  a 
receiving  order  in  bankruptcy  or  authorized  assignment  has  been 
made  by  or  against  a  tenant,  the  assignee,  liquidator  or  trustee 
may  at  any  time  within  three  months  thereafter  for  the  purposes 
of  the  trust  estate  and  before  he  has  given  notice  of  intention  to 
surrender  possession  or  disclaim,  by  notice  in  writing  elect  to 
retain  the  leased  premises  for  the  whole  or  any  portion  of  the 
unexpired  term  and  any  renewal  thereof,  upon  the  terms  of  the 
lease  and  subject  to  the  payment  of  the  rent  as  provided  by  the 
lease  or  agreement,  and  he  may,  upon  payment  to  the  landlord  of 
all  arrears  of  rent,  assign  the  lease  with  rights  of  renewal,  if  any,  to 
any  person  who  will  covenant  to  observe  and  perform  its  terms 
and  agree  to  conduct  upon  the  demised  premises  a  trade  or 
business  which  is  not  reasonably  of  a  more  objectionable  or 
hazardous  nature  than  that  which  was  thereon  conducted  by  the 
debtor,  and  who  on  application  of  the  assignee,  liquidator  or 
trustee,  is  approved  by  a  judge  of  the  Supreme  Court  as  a  person 
fit  and  proper  to  be  put  in  possession  of  the  leased  prem- 
ises. 


Election  to 
surrender 


Rights  of 
sub-tenants 


39. — ( 1 )  The  assignee,  liquidator  or  trustee  has  the  further 
right,  at  any  time  before  so  electing,  by  notice  in  writing  to  the 
landlord,  to  surrender  possession  or  disclaim  any  such  lease,  and 
his  entry  into  possession  of  the  leased  premises  and  their  occupa- 
tion by  him,  while  required  for  the  purposes  of  the  trust  estate, 
shall  not  be  deemed  to  be  evidence  of  an  intention  on  his  part  to 
elect  to  retain  possession  pursuant  to  section  38. 

(2)  Where  the  assignor,  or  person  or  firm  against  whom  a 
receiving  order  has  been  made  in  bankruptcy,  or  a  winding  up 
order  has  been  made,  being  a  lessee,  has,  before  the  making  of  the 
assignment  or  such  order  demised  any  premises  by  way  of 
under-lease,  approved  or  consented  to  in  writing  by  the  landlord, 
and  the  assignee,  liquidator  or  trustee  surrenders,  disclaims  or 
elects  to  assign  the  lease,  the  under-lessee,  if  he  so  elects  in  writing 
within  three  months  of  such  assignment  or  order,  stands  in  the 
same  position  with  the  landlord  as  though  he  were  a  direct  lessee 
from  the  landlord  but  subject,  except  as  to  rental  payable,  to  the 
same  liabilities  and  obligations  as  the  assignor,  bankrupt  or 
insolvent  company  was  subject  to  under  the  lease  at  the  date  of 
the  assignment  or  order,  but  the  under-lessee  shall  in  such  event 
be  required  to  covenant  to  pay  to  the  landlord  a  rental  not  less 
than  that  payable  by  the  under-lessee  to  the  debtor,  and  if  such 
last  mentioned  rental  was  greater  than  that  payable  by  the  debtor 
to  the  said  landlord,  the  under-lessee  shall  be  required  to  covenant 
to  pay  to  the  landlord  the  like  greater  rental. 
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(3)  In  the  event  of  any  dispute  arising  under  this  section  or  settlement 
section  38,  the  dispute  shall  be  disposed  of  by  a  judge  of  the  "f^'^P"''^ 
Supreme    Court    upon    a    summary    application. 

40.  Every   person   has   the   like    remedy   by   distress   and   by  Distress  for 
impounding  and  selling  the  property  distrained  in  cases  of  rents  "^^'"^^  ^^^^^^ 
seek  as  in  case  of  rent  reserved  upon  lease. 

41.  A  person  having  any  rent  due  and  in  arrear,  upon  any  lease  Distress  for 
for  life  or  lives  or  for  years,  or  at  will,  ended  or  determined,  may  [^"se^^^  °^ 
distrain  for  such  arrears,  after  the  determination  of  the  lease,  in  determined 
the  same  manner  as  he  might  have  done  if  the  lease  had  not  been 

ended  or  determined,  if  the  distress  is  made  within  six  months 
after  the  determination  of  the  lease,  and  during  the  continuance 
of  the  landlord's  title  or  interest,  and  during  the  possession  of  the 
tenant  from  whom  the  arrears  became  due. 

42.  A  person  entitled  to  any  rent  or  land  for  the  life  of  another  Right  of 
may  recover  by  action  or  distress  the  rent  due  and  owing  at  the  fo  remVudnL^'* 
time  of  the  death  of  the  person  for  whose  life  such  rent  or  land  life  of  another 
depended  as  he  might  have  done  if  the  person  by  whose  death  the  a'fterde^ath^^'"^ 
estate    in    such    rent    or    land    determined    had    continued    in 

life. 


43.  Distress  shall  be  reasonable. 


Distress  to  be 
reasonable 


44.  A  person  having  rent  due  and  in  arrear  upon  any  demise,  Right  to 
lease,  or  contract  may  seize  and  secure  any  sheaves  or  cocks  of  ^^'^tram  gram, 
grain,  or  grain  loose,  or  in  the  straw,  or  hay,  lying  or  being  in  any 
barn  or  granary  or  otherwise  upon  any  part  of  the  land  charged 
with  such  rent,  and  may  lock  up  or  detain  the  same  in  the  place 
where  the  same  is  found,  for  or  in  the  nature  of  a  distress  until  the 
same  is  replevied,  and  in  default  of  the  same  being  replevied,  may 
sell  the  same  after  appraisement  thereof  is  made;  but  such  grain  or 
hay  so  distrained  shall  not  be  removed  by  the  person  distraining, 
to  the  damage  of  the  owner  thereof  out  of  the  place  where  the 
same  is  found  and  seized,  but  shall  be  kept  there,  as  impounded, 
until  it  is  replevied  or  sold  in  default  of  replevying. 


45. — (I)   A  landlord  may  take   and  seize,   as  a  distress  for   Right  to 
arrears  of  rent,  any  cattle  or  live  stock  of  his  tenant  feeding  or   o^Hve'st'cKk^ 
pasturing  upon  any  highway,  or  on  any  way  belonging  to  the 
demised  premises  or  any  part  thereof. 

(2)  Subject  to  subsection  4,  a  landlord  may  take  and  seize  Distress  of 
standing  crops  as  a  distress  for  arrears  of  rent,  and  may  cut,  ^^^"'^'"k  ^''^p^ 
gather,  make,  cure,  carry  and  lay  up  the  same,  when  ripe,  in  the 
barns  or  other  proper  place  on  the  demised  premises  and,  if  there 
is  no  barn  or  proper  place  on  the  demised  premises,  then  in  any 
other  barn  or  proper  place  which  the  landlord  hires  or  otherwise 
procures  for  that  purpose  as  near  as  may  be  to  the  premises,  and 
may  in  convenient  time  appraise,  sell  or  otherwise  dispose  of  the 
same  towards  satisfaction  for  the  rent  for.  which  the  distress  is 
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Tenant's  right 
to  notice  of 
place  of 
keeping 


Satisfying 
distress  of 
standing  crops 


Sale  of 
standing  crop 


Liability  of 
purchaser  of 
standing  crops 


made,  and  of  the  charges  of  the  distress,  appraisement  and  sale  in 
the  same  manner  as  other  goods  and  chattels  may  be  seized, 
distrained  and  disposed  of,  and  the  appraisement  thereof  shall  be 
taken  when  cut,  gathered,  cured  and  made  and  not  before. 

(3)  Notice  of  the  place  where  the  goods  and  chattels  so 
distrained  are  lodged  or  deposited  shall,  within  one  week  after  the 
lodging  or  depositing  thereof,  be  given  to  the  tenant  or  left  at  his 
last  place  of  abode. 

(4)  If,  after  a  distress  of  standing  crops  so  taken  for  arrears  of 
rent,  and  at  any  time  before  the  same  are  ripe  and  cut,  cured  or 
gathered,  the  tenant  pays  to  the  landlord  for  whom  the  distress  is 
taken  the  whole  rent  then  in  arrear,  with  the  full  costs  and  charges 
of  making  the  distress  and  occasioned  thereby,  then,  upon  such 
payment  or  lawful  tender  thereof,  the  same  ard  every  part  thereof 
shall  cease,  and  the  standing  crops  so  distrained  shall  be  delivered 
up  to  the  tenant. 

(5)  Where  standing  crops  are  distrained  for  rent  they  may,  at 
the  option  of  the  landlord,  be  advertised  and  sold  in  the  same 
manner  as  other  goods,  and  it  is  not  necessary  for  the  landlord  to 
reap,  thresh,  gather  or  otherwise  market  them. 

(6)  Any  person  purchasing  standing  crops  at  such  sale  is  liable 
for  the  rent  of  the  land  upon  which  they  are  standing  at  the  time  of 
the  sale,  and  until  they  are  removed,  unless  the  rent  has  been  paid 
or  has  been  collected  by  the  landlord,  or  has  been  otherwise 
satisfied,  and  the  rent  shall,  as  nearly  as  may  be,  be  the  same  as 
that  which  the  tenant  whose  goods  were  sold  was  to  pay,  having 
regard  to  the  quantity  of  land,  and  to  the  time  during  which  the 
purchaser  occupies  it. 


Conditional 
exemption  of 
certain  beasts 


46.  Beasts  that  gain  the  land  and  sheep  shall  not  be  distrained 
if  there  are  other  chattels  sufficient  to  satisfy  the  demand. 


Chattels  not  to 
be  distrained 
off  the  premises 


WHERE  DISTRESS  MAY  BE  TAKEN 


47.  Save  as  herein  otherwise  provided,  goods  or  chattels  that 
are  not  at  the  time  of  the  distress  upon  the  premises  in  respect  of 
which  the  rent  distrained  for  is  due,  shall  not  be  distrained  for 
rent. 


Landlords  may 
distrain  goods 
fraudulently 
carried  off  the 
premises 


FRAUDULENT  REMOVAL 

48. — (1)  Where  any  tenant,  for  life  or  lives,  term  of  years,  at 
will,  sufferance  or  otherwise,  of  any  messuages,  lands,  tenements 
or  hereditaments,  upon  the  demise  or  holding  whereof  any  rent  is 
reserved,  due,  or  made  payable,  fraudulently  or  clandestinely 
conveys  away,  or  carries  off  or  from  the  premises  his  goods  or 
chattels  to  prevent  the  landlord  from  distraining  them  for  arrears 
of  rent  so  reserved,  due,  or  made  payable,  the  landlord  or  any 
person  by  him  for  that  purpose  lawfully  empowered,  may,  within 
thirty  days  next  ensuing  such  conveying  away  or  carrying  off, 
take  and  seize  such  goods  and  chattels  wherever  they  are  found,  as 
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a  distress  for  such  arrears  of  rent,  and  sell  or  otherwise  dispose  of 
them  in  such  manner  as  if  they  had  actually  been  distrained  by 
the  landlord  upon  such  premises  for  such  arrears  of  rent. 

(2)   No  landlord  or  other  person  entitled  to  such  arrears  of  rent  Exception 
shall  take  or  seize,  as  a  distress  for  the  same,  any  such  goods  or 
chattels  that  have  been  sold  in  good  faith  and  for  a  valuable  con- 
sideration, before  such  seizure  made,  to  any  person  not  privy  to 
such  fraud. 

49.  Where  any  goods  or  chattels  fraudulently  or  clandestinely  Right  of  land- 
conveyed  or  carried  away  by  any  tenant,  his  servant,  or  agent,  or  Ij^'e^n^ho^il^fe^s'^ 
other  person  aiding  or  assisting  therein,  are  or  are  believed  to  be  in  where  goods 
any  house,  barn,  stable,  outhouse,  yard,  close  or  place,  locked  up,  securei^"^'^ 
fastened  or  otherwise  secured  so  as  to  prevent  them  from  being 

taken  and  seized  as  a  distress  for  arrears  of  rent,  the  landlord  or 
his  agent  may  take  and  seize,  as  a  distress  for  rent,  such  goods  and 
chattels,  first  calling  to  his  assistance  a  peace  officer  who  is  hereby 
required  to  aid  and  assist  therein,  and,  in  case  of  a  dwelling  house, 
oath  being  also  first  made  of  a  reasonable  ground  to  believe  that 
such  goods  or  chattels  are  therein,  and,  in  the  daytime,  break  open 
and  enter  into  such  house,  barn,  stable,  outhouse,  yard,  close  or 
place  and  take  and  seize  such  goods  and  chattels  for  the  arrears  of 
rent  as  he  might  have  done  if  they  were  in  an  open  field  or  place 
upon  the  premises  from  which  they  were  so  conveyed  or  carried 
away. 

50.  If   a   tenant   so   fraudulently   removes,   conveys    away   or  Penalty  for 
carries  off  his  goods  or  chattels,  or  if  any  person  wilfully  and  removinror 
knowingly  aids  or  assists  him  in  so  doing,  or  in  concealing  them,  assisting  to 
every  person  so  offending  shall  forfeit  and  pay  to  the  landlord  '^"^"^^'^^^  ^ 
double  the  value  of  such  goods  or  chattels,  to  be  recovered  by 

action    in    any   court   of   competent   jurisdiction. 

51. — (1)   Beasts  or  catde  distrained  shall  not  be  removed  or  Beasts  dis- 
driven  out  of  the  city,  town,  village  or  township  in  which  they  be^^"1ven°om 
were  distrained,  except  to  a  fitting  pound  or  enclosure  in  the  same  of  the 
county  or  district  not  more  than  three  miles  distant  from  the  place  "^"""^'p^  '^^ 
where  the  distress  was  taken. 

(2)  No  cattle  or  other  goods  or  chattels  distrained  or  taken  by  impounding 
way  of  distress  for  any  cause  at  one  time  shall  be  impounded  in 
several  places. 

(3)  Every  person  contravening  this  section  shall  forfeit  to  the  Penalty 
person  aggrieved  $20  in  addition  to  the  damages  sustained  by  him. 

(4)  Any  person  lawfully  taking  any  distress  for  any  kind  of  where  goods 
rent  may  impound  or  otherwise  secure  the  distress  so  made  in  such  l^'po^nded 
place  or  on  such  part  of  the  premises  chargeable  with  the  rent  as  is 

most  fit  and  convenient  for  that  purpose,  and  may  appraise,  sell 
and  dispose  of  the  same  upon  the  premises,  and  it  is  lawful  for  any 
person  to  come  and  go  to  and  from  such  place  or  part  of  the 
premises  where  any  distress  for  rent  is  so  impounded  and  secured 
to  view,  appraise  and  buy,  and  to  carry  off  or  remove  the  same  on 
account  of  the  purchaser  thereof. 
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round  breach 
or  rescue 


52.  Upon  any  pound  breach  or  rescue  of  goods  or  chattels  dis- 
trained for  rent,  the  person  offending  or  the  owner  of  the  goods 
distrained  in  case  they  are  afterwards  found  to  have  come  to  his 
use  or  possession,  shall  forfeit  to  the  person  aggrieved  $20  in  addi- 
tion to  the  damages  sustained  by  him. 


Sale  of  distress, 
when  it  may 
be  made 


53.  Where  any  goods  or  chattels  are  distrained  for  any  rent 
reserved  and  due  upon  any  demise,  lease  or  contract,  and  the 
tenant  or  owner  of  them  does  not,  within  five  days  next  after  such 
distress  taken  and  notice  thereof,  with  the  cause  of  such  taking, 
left  at  the  dwelling  house  or  other  most  conspicuous  place  on  the 
premises  charged  with  the  rent  distrained  for,  replevy  the  same, 
then,  after  the  distress  and  notice  and  the  expiration  of  such  five 
days,  the  person  distraining  shall  cause  the  goods  and  chattels  so 
distrained  to  be  appraised  by  two  appraisers,  who  shall  first  be 
sworn  to  appraise  them  truly,  according  to  the  best  of  their  under- 
standings, a  memorandum  of  which  oath  is  to  be  endorsed  on  the 
inventory,  and  after  such  appraisement  the  person  so  distraining 
may  lawfully  sell  the  goods  and  chattels  so  distrained  for  the  best 
price  that  can  be  got  for  them  towards  satisfaction  of  the  rent  for 
which  they  were  distrained  and  of  the  charges  of  the  distress, 
appraisement  and  sale,  and  shall  hold  the  overplus,  if  any,  for 
the  owner's  use  and  pay  it  over  to  him  on  demand. 


Irregularities 
not  to  make 
distress  void 
ah  initio 


54.  Where  a  distress  is  made  for  any  kind  of  rent  justly  due, 
and  any  irregularity  or  unlawful  act  is  afterwards  done  by  the 
person  distraining,  or  by  his  agent,  or  if  there  has  been  an  omission 
to  make  the  appraisement  under  oath,  the  distress  itself  shall  not 
be  therefore  deemed  to  be  unlawful,  nor  the  person  making  it  be 
deemed  a  trespasser  ab  initio,  but  the  person  aggrieved  by  the 
unlawful  act  or  irregularity  may  recover  by  action  full  satisfaction 
for  the  special  damage  sustained  thereby. 


Wrongful 
distress 


Where  no 
rent  due 


55. — ( 1 )  A  distrainor  who  takes  an  excessive  distress,  or  takes 
a  distress  wrongfully,  is  liable  in  damages  to  the  owner  of  the 
goods  or  chattels  distrained. 

(2)  Where  a  distress  and  sale  are  made  for  rent  pretended  to 
be  in  arrear  and  due  when,  in  truth,  no  rent  is  in  arrear  or  due  to 
the  person  distraining,  or  to  the  person  in  whose  name  or  right 
such  distress  is  taken,  the  owner  of  the  goods  or  chattels  distrained 
and  sold,  his  executors  or  administrators  are  entitled,  by  action  to 
be  brought  against  the  person  so  distraining,  to  recover  full  satis- 
faction for  the  damage  sustained  by  the  distress  and  sale. 


Goods  taken  in 
execution  not 
to  be  removed 
till  rent  paid 


56. — (1)  Goods  or  chattels  lying  or  being  in  or  upon  any  land 
leased  for  life  or  lives,  or  term  of  years,  at  will,  or  otherwise  are 
not  liable  to  be  taken  by  virtue  of  any  execution  issued  out  of  the 
Supreme  Court  or  out  of  a  county  or  district  court  on  any  pretence 
whatsoever,  unless  the  party  at  whose  suit  the  execution  is  sued 
out  before  the  removal  of  such  goods  or  chattels  from  the  premises 
by  virtue  of  such  execution  pays  to  the  landlord  or  his  bailiff  all 
money  due  for  rent  of  the  premises  at  the  time  of  the  taking  of 
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such  goods  or  chattels  by  virtue  of  such  execution  if  the  arrears  of 
rent  do  not  amount  to  more  than  one  year's  rent. 

(2)  It  such  arrears  exceed  one  year's  rent,  the  party  at  whose  whcncxecu- 
suit  such  execution  is  sued  out,  on  paying  the  landlord  or  his  j'J'^e'i^cicd'with 
bailiff  one  year's  rent,  may  proceed  to  execute  his  judgment. 

(3)  The  sheriff  or  other  officer  shall  levy  and  pay  to  the  execu-  what  to  be 
tion  creditor  as  well  the  money  so  paid  for  rent  as  the  execution  [lonc^edUoT 
money. 

57.  Where  all  or  any  part  of  the  standing  crops  of  the  tenant  of  Liability  of 
any  land  is  seized  and  sold  by  a  sheriff  or  other  officer  by  virtue  of  seTzrd"an*d  sow 
a  writ  of  execution,  such  crops,  so  long  as  they  remain  on  the  land  under  execu- 
in  default  of  sufficient  distress  of  the  goods  and  chattels  of  the  a^c"ruing  rent 
tenant,  are  liable  for  the  rent  that  may  accrue  and  become  due  to 

the  landlord  after  any  such  seizure  and  sale,  and  to  the  remedies 
by  distress  for  recovery  of  such  rent,  and  that  notwithstanding  any 
bargain  and  sale  or  assignment  that  may  have  been  made  or 
executed   of  such   crops   by   any   such   sheriff   or   other   officer. 

58.  Where  a  tenant  for  any  term  for  life,  lives  or  years,  or  other  Penalty  of 
person  who  comes  into  possession  of  any  land,  by,  from,  or  under,  f^J'^over^ifoiding 
or  by  collusion  with  such  tenant,  wilfully  holds  over  the  land  or 

any  part  thereof  after  the  determination  of  the  term,  and  after 
notice  in  writing  given  for  delivering  the  possession  thereof  by  his 
landlord  or  the  person  to  whom  the  remainder  or  reversion  of  the 
land  belongs  or  his  agent  thereunto  lawfully  authorized,  the  tenant 
or  other  person  so  holding  over  shall,  for  and  during  the  time  he 
so  holds  over  or  keeps  the  person  entitled  out  of  possession,  pay  to 
such  person  or  his  assigns  at  the  rate  of  double  the  yearly  value  of 
the  land  so  detained  for  so  long  as  it  is  detained,  to  be  recovered 
by  action  in  any  court  of  competent  jurisdiction,  against  the  re- 
covering of  which  penalty  there  is  no  relief. 

59.  Where  a  tenant  gives  notice  of  his  intention  to  quit  the   Penalty  of 
premises  by  him  held  at  a  time  mentioned  in  the  notice  and  does  over^hoicUng^^'^ 
not  accordingly  deliver  up  the  possession  thereof  at  the  time  men- 
tioned in  the  notice,  the  tenant  shall  from  thenceforward  pay  to 

the  landlord  double  the  rent  or  sum  that  he  should  otherwise  have 
paid,  to  be  levied,  sued  for  and  recovered  at  the  same  times  and  in 
the  same  manner  as  the  single  rent  or  sum  before  the  giving  such 
notice  could  be  levied,  sued  for  or  recovered,  and  such  double  rent 
or  sum  shall  continue  to  be  paid  while  the  tenant  continues  in 
possession. 

60.  The  executors  or  administrators  of  a  landlord  may  distrain   Ri^iit  of 

for  the  arrears  of  rent  due  to  the  landlord  in  his  lifetime,  and  may  scntauvisto'^' 
sue  for  the  same  in  like  manner  as  the  landlord  might  have  done  if  distrain  for 
living,  and  the  powers  and  provisions  contained  in  this  Act  relating 
to  distresses  for  rent   are  applicable  to  the  distresses  so  made. 


61.  Every  attornment  of  a  tenant  of  any  land  to  a  stranger  Nuiiityof 

attornmen 
to  stranger 


claiming  title  to  the  estate  of  his  landlord  is  void,  and  the  posses-    ^""'^"'"^"^ 
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sion  of  his  landlord  shall  not  be  deemed  to  be  changed,  altered  or 
affected  by  any  such  attornment;  but  nothing  herein  vacates  or 
affects  any  attornment  made  pursuant  to  and  in  consequence  of  a 
judgment  or  order  of  a  court,  or  made  with  the  privity  and  consent 
of  the  landlord,  or  to  any  mortgagee  after  the  mortgage  has 
become  forfeited. 


Attornment  of 
tenant,  in  what 
cases  not 
necessary 


Tenant  not  to 
be  prejudiced 


62. — ( 1 )  Every  grant  or  conveyance  of  any  rent  or  of  the 
reversion  or  remainder  of  any  land  is  good  and  effectual  without 
any  attornment  of  the  tenant  of  the  land  out  of  which  such  rent 
issues,  or  of  the  particular  tenant  upon  whose  particular  estate  any 
such  reversion  or  remainder  is  expectant  or  depending. 

(2)  A  tenant  shall  not  be  prejudiced  or  damaged  by  the  pay- 
ment of  rent  to  any  grantor  or  by  breach  of  any  condition  for  non- 
payment of  rent  before  notice  to  him  of  such  grant  by  the  grantee. 


Chief  leases 
may  be  re- 
moved without 
surrendering 
all  the 
under-leases 


Rights  and 
remedies  of 
parties 
thereunder 


63. — (1)  Where  a  lease  is  duly  surrendered  in  order  to  be 
renewed  and  a  new  lease  is  made  and  executed  by  the  chief  land- 
lord, the  new  lease  is,  without  a  surrender  of  all  or  any  of  the 
under-leases,  as  good  and  valid  as  if  all  the  under-leases  derived 
thereout  had  been  likewise  surrendered  at  or  before  the  time  of 
taking  of  such  new  lease. 

(2)  Every  person  in  whom  any  estate  for  life,  or  lives,  or  for 
years,  is  from  time  to  time  vested  by  virtue  of  such  new  lease  is 
entitled  to  the  rents,  covenants  and  duties,  and  has  like  remedy  for 
recovery  thereof,  and  the  under-lessees  shall  hold  and  enjoy  the 
land  in  the  respective  under-leases  comprised  as  if  the  original 
lease  had  been  kept  on  foot  and  continued,  and  the  chief  landlord 
has  and  is  entitled  to  such  and  the  same  remedy  by  distress  or 
entry  in  and  upon  the  land  comprised  in  any  such  under-lease  for 
the  rents  and  duties  reserved  by  the  new  lease,  so  far  as  they  do 
not  exceed  the  rents  and  duties  reserved  in  the  lease  out  of  which 
the  under-lease  was  derived,  as  he  would  have  had  if  such  former 
lease  had  been  still  continued  or  as  he  would  have  had  if  the 
respective  under-leases  had  been  renewed  under  the  new  principal 
lease. 


Who  may 
renew  on 
behalf  of 
persons  out 
of  Ontario 


Validity  of 
such  new  lease 


Discretion  of 
court  to  direct 
action  to  be 
brought 


64. — (1)  Where  a  person  who,  in  pursuance  of  any  covenant 
or  agreement  in  writing,  if  in  Ontario  and  amenable  to  the  process 
of  the  Supreme  Court,  might  be  compelled  to  execute  any  lease  by 
way  of  renewal,  is  not  in  Ontario  or  is  not  amenable  to  the  process 
of  the  court,  the  court,  upon  the  motion  of  any  person  entitled  to 
such  renewal,  whether  such  person  is  or  is  not  under  any  disability, 
may  direct  such  person  as  the  court  thinks  proper  to  appoint  for 
that  purpose  to  accept  a  surrender  of  the  subsisting  lease  and  to 
make  and  execute  a  new  lease  in  the  name  of  the  person  who 
ought  to  have  renewed  it. 

(2)  A  new  lease  executed  by  the  person  so  appointed  is  as 
valid  as  if  the  person  in  whose  name  it  was  made  was  alive  and 
not  under  any  disability  and  had  himself  executed  it. 

(3)  In  every  such  case  it  is  in  the  discretion  of  the  court  to 
direct  an  action  to  be  brought  to  establish  the  right  of  the  person 
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seeking  the  renewal,  and  not  to  make  the  order  for  such  new  lease 
unless  by  the  judgment  to  be  made  in  such  action,  or  until  after  it 
has  been  entered. 

(4)  A  renewed  lease  shall  not  be  executed  by  virtue  of  this  conditions 
section  in  pursuance  of  any  covenant  or  agreement  unless  the  sum 

or  sums  of  money,  if  any,  that  ought  to  be  paid  on  such  renewal 
and  the  things,  if  any,  that  ought  to  be  performed  in  pursuance  of 
such  covenant  or  agreement  by  the  tenant  be  first  paid  and  per- 
formed, and  counterparts  of  every  such  renewed  lease  shall  be  duly 
executed  by  the  tenant. 

(5)  All  sums  of  money  that  are  had,  received  or  paid  for,  or  on  Premiums,  how 
account  of,  the  renewal  of  any  lease  by  any  person  out  of  Ontario  '^^'^p^"* 

or  not  amenable  to  the  process  of  the  Supreme  Court,  after  a 
deduction  of  all  necessary  incidental  charges  and  expenses,  shall 
be  paid  to  such  person  or  in  such  manner  or  into  the  Supreme 
Court  to  such  account,  and  be  applied  and  disposed  of,  as  the 
court  directs. 

(6)  The  court  may  order  the  costs  and  expenses  of  and  relating  costs 
to  the  applications,  orders,  directions,  conveyances  and  transfers, 

or  any  of  them,  to  be  paid  and  raised  out  of  or  from  the  land,  or 
the  rents  in  respect  of  which  they  are  respectively  made,  in  such 
manner  as  the  court  considers  proper. 

PART  II 

65.  In  this  Part,  "judge"  means  the  judge  of  the  county  or  interpretation 
district  court  of  the  county  or  district  in  which  a  distress  to  which 
this  Part  applies  is  made. 

66. — (1)  Where  goods  or  chattels  arc  distrained  by  a  landlord  Disputes  as 
for  arrears  of  rent  and  the  tenant  disputes  the  right  of  the  landlord  d^sJra^i^° 
to  distrain  in  respect  of  the  whole  or  any  part  of  the  goods  or 
chattels,  or  disputes  the  amount  claimed  by  the  landlord,  or  the 
tenant  claims  to  set  off  against  the  rent  a  debt  that  the  landlord 
disputes,  the  landlord  or  the  tenant  may  apply  to  the  judge  to 
determine  the  matters  so  in  dispute,  and  the  judge  may  hear  and 
determine  them  in  a  summary  way,  and  may  make  such  order  in 
the  premises  as  he  considers  just. 

(2)  Where  the  tenant  disputes  the  right  of  the  landlord  to  Application  to 
distrain  in  respect  of  the  whole  or  any  part  of  the  goods  or  chattels,  Jl'j'd  oMenam 
or  disputes  the  amount  claimed  by  the  landlord,  the  landlord  or 
the  tenant  may,  before  any  distress  has  been  made,  apply  to  the 
judge  to  determine  the  matter  so  in  dispute,  and  the  judge  may 
hear  and  determine  it  in  a  summary  way,  and  may  make  such 
order  in  the  premises  as  he  considers  just. 

67.  Where  notice  of  such  an  application  has  been  given  to  the  order  of  judge 
landlord  or  tenant,  as  the  case  may  be,  the  judge,  pending  the  [l^j^'minatkfn 
disposition  of  it  by  him,  may  make  such  order  as  he  considers  just  of  dispute 
for  the  restoration  to  the  tenant  of  the  whole  or  any  part  of  the 
goods  or  chattels  distrained,  or  preventing  a  distress  being  made. 


328 


upon  the  tenant  giving  security,  by  payment  into  court  or  other- 
wise as  the  judge  directs,  for  the  payment  of  the  rent  that  is  found 
due  to  the  landlord  and  for  the  costs  of  the  distress  and  of  the 
proceedings  before  the  judge  and  of  any  appeal  from  his  order,  or 
such  of  them  as  the  tenant  may  be  ordered  to  pay. 


Jurisdiction 
of  judge 


68.  The  judge  has  jurisdiction  and  authority  to  determine  any 
quest'on  arising  upon  the  application  that  the  court  of  which  he  is 
judge  has  jurisdiction  to  determine  in  an  action  brought  in  that 
court. 


Where  judge  to 
direct  that 
action  be 
brought  or 
issue  tried 


69.  Where  the  amount  of  the  rent  claimed  by  the  landlord 
exceeds  $800  or  where  any  question  is  raised  that  a  county  or 
district  court  would  not  have  jurisdiction  to  try  in  an  action 
brought  in  such  court,  the  judge  shall  not,  without  the  consent  in 
writing  of  the  landlord  and  the  tenant,  deal  with  the  application 
summarily,  but  shall  direct  an  action  to  be  brought  or  an  issue  to 
be  tried  in  the  Supreme  Court  for  the  determination  of  the  matters 
in  dispute. 


Interim  order 
for  restoration 
of  goods  on 
security  being 
given,  etc. 


Costs 


Entry  of 
judgment 


70. — ( 1 )  Where  the  judge  directs  an  action  to  be  brought  or  an 
issue  to  be  tried  under  section  69,  he  has  the  like  power  as  to  the 
restoration  to  the  tenant  of  the  goods  or  chattels  or  of  any  part  of 
them  and  to  the  prevention  of  a  distress  being  made  as  is  conferred 
by  section  67,  and,  where  it  is  exercised,  the  security  shall  be  as 
provided  in  that  section  except  that,  as  to  costs,  it  shall  be  not 
only  for  the  costs  of  the  proceedings  before  the  judge  but  also  for 
the  costs  of  the  action  or  issue,  including  any  appeal  therein  or 
such  of  them  as  the  tenant  may  be  ordered  to  pay. 

(2)  The  Supreme  Court  shall  determine  by  whom  and  in  what 
manner  the  costs  of  the  action  or  issue  and  of  the  application  to 
the  judge  are  to  be  borne  and  paid. 

(3)  Judgment  may  be  entered  in  accordance  with  the  direction 
of  the  court,  made  at  or  after  the  trial,  and  may  be  enforced  in  like 
manner  as  a  judgment  of  the  court. 


When  decision 
of  judge  final 


71.  Where  the  amount  claimed  by  the  landlord  docs  not  exceed 
$100,  the  decision  of  the  judge  is  final. 


Appeal  from 

summary 

determination 


72.  Where  the  amount  claimed  by  the  landlord  exceeds  $100, 
an  appeal  lies  from  any  order  of  the  judge  made  on  an  application 
to  him  under  section  66  by  which  the  matters  in  dispute  are 
determined,  in  like  manner  as  if  it  were  a  judgment  of  the  court  of 
which  he  is  judge  pronounced  in  an  action. 


Appeal  where 
action  brought 
or  issue  tried 


73.  Where  an  issue  is  tried,  there  is  the  same  right  to  appeal 
from  the  judgment  as  if  the  judgment  had  been  pronounced  in  an 
action. 


Scale  of  costs  74.  Where  the  amount  claimed  by  the  landlord  does  not  exceed 

$100,  the  costs  of  the  proceedings  before  the  judge  shall  be  on  the 
small  claims  court  scale,  and  where  the  amount  claimed  exceeds 
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$100,  they  shall  be  on  the  county  court  scale,  except  in  an  action 
or  issue  in  the  Supreme  Court  directed  under  section  69. 

75.  Nothing  in  this  Part  takes  away  or  affects  any  remedy  that  other  remedies 
a  tenant  may  have  against  his  landlord  or  require  a  tenant  to  ^'f^^"'''"' 
proceed  under  this  Part  instead  of  by  bringing  an  action,  but 
where,  instead  of  proceeding  under  this  Part,  he  proceeds  by 
action,  the  court  in  which  the  action  is  brought,  if  of  opinion  that 
it  was  unnecessarily  brought  and  that  a  complete  remedy  might 
have  been  had  by  a  proceeding  under  this  Part,  may  direct  the 
tenant,  although  he  succeeds,  to  pay  any  additional  costs  occa- 
sioned by  his  having  brought  the  action. 

PART  III 

76. — ( 1 )   Where  a  tenant  after  his  lease  or  right  of  occupation,  Application  to 
whether  created  by  writing  or  by  parol,  has  expired  or  been  deter-  ^i^d?e^a Gainst 
mined,  either  by  the  landlord  or  by  the  tenant,  by  a  notice  to  quit  overhoiding 
or  notice  pursuant  to  a  proviso  in  a  lease  or  agreement  in  that  *^"'^"' 
behalf,  or  has  been  determined  by  any  other  act  whereby  a  tenancy 
or  right  of  occupancy  may  be  determined  or  put  an  end  to,  wrong- 
fully  refuses  or  neglects   to  go   out  of  possession   of   the   land 
demised  to  him,  or  which  he  has  been  permitted  to  occupy,  his 
landlord  may  apply  upon  affidavit  to  the  judge  of  the  county  or 
district  court  of  the  county  or  district  in  which  the  land  lies  to 
make  the  inquiry  hereinafter  provided  for. 

(2)  The  judge  shall  in  writing  appoint  a  time  and  place  at  inquiry  and 
which  he  will  inquire  and  determine  whether  the  person  com-  ^^termination 
plained  of  was  tenant  to  the  complainant  for  a  term  or  period  that 

has  expired  or  has  been  determined  by  a  notice  to  quit  or  for 
default  in  payment  of  rent  or  otherwise,  and  whether  the  tenant 
holds  the  possession  against  the  right  of  the  landlord,  and  whether 
the  tenant,  having  no  right  to  continue  in  possession,  wrongfully 
refuses  to  go  out  of  possession. 

(3)  Notice  in  writing  of  the  time  and  place  appointed,  stating  Notice 
briefly  the  principal  facts  alleged  by  the  complainant  as  entitling 

him  to  possession,  shall  be  served  upon  the  tenant  or  left  at  his 
place  of  abode  at  least  three  days  before  the  day  so  appointed,  if 
the  place  appointed  is  not  more  than  twenty  miles  from  the 
tenant's  place  of  abode,  and  one  day  in  addition  for  every  twenty 
miles  above  the  first  twenty,  reckoning  any  broken  number  above 
the  first  twenty  as  twenty  miles,  to  which  notice  shall  be  annexed 
a  copy  of  the  judge's  appointment  and  of  the  affidavit  on  which  it 
was  obtained,  and  of  the  documents  to  be  used  upon  the  applica- 
tion. 


77.  The  proceedings  under  this  Part  shall  be  entitled  in  the  Proceedings, 
unty  or  district  court  of  the  county  or  district  in  which  the  land  ^ow  entitled 
s,  and  shall  be  styled: 

In   the   matter  of    (giving  the   name  of   the  party  complaining). 
Landlord,  against  (giving  the  name  of  the  party  complained  against) 
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Proceedings 
in  default  of 
appearance 


In  case  of 
appearance 


78. — ( 1 )  If,  at  the  time  and  place  appointed,  the  tenant  fails 
to  appear,  the  judge,  if  it  appears  to  him  that  the  tenant  wrong- 
fully holds  against  the  right  of  the  landlord,  may  order  a  writ  of 
possession  (Form  3)  directed  to  the  sheriff  of  the  county  or 
district  in  which  the  land  lies  to  be  issued  commanding  him  forth- 
with to  place  the  landlord  in  possession  of  the  land. 

(2)  If  the  tenant  appears,  the  judge  shall,  in  a  summary 
manner,  hear  the  parties  and  their  witnesses,  and  examine  into  the 
matter,  and,  if  it  appears  to  the  judge  that  the  tenant  wrongfully 
holds  against  the  right  of  the  landlord,  he  may  order  the  issue  of 
the  writ. 


Power  of 
amendment 


79.  The  judge  has  the  same  power  to  amend  or  excuse  irregu- 
larities in  the  proceedings  as  he  would  have  in  an  action. 


Appeal 

R.S.O. 1970, 
c.  94 


Discharging 
order  for 
possession 
on  appeal 


Restoring 
tenant  to 
possession 


80. — ( 1 )  An  appeal  lies  to  the  Court  of  Appeal  from  the 
order  of  the  judge  granting  or  refusing  a  writ  of  possession,  and 
the  provisions  of  The  County  Courts  Act  as  to  appeals  apply  to 
such  an  appeal. 

(2)  If  the  Court  of  Appeal  is  of  opinion  that  the  right  to 
possession  should  not  be  determined  in  a  proceeding  under  this 
Part,  the  court  may  discharge  the  order  of  the  judge,  and  the  land- 
lord may  in  that  case  proceed  by  action  for  the  recovery  of 
possession. 

(3)  When  the  order  is  discharged,  if  possession  has  been  given 
to  the  landlord  under  a  writ  of  possession,  the  court  may  direct 
that  possession  be  restored  to  the  tenant. 


PART  IV 


RESIDENTIAL  TENANCIES 


Interpretation  81.    In  this  Part, 


{a)  "security  deposit"  means  money  or  any  property  or  right 
paid  or  given  by  a  tenant  of  residential  premises  to  a 
landlord  or  his  agent  or  to  anyone  on  his  behalf  to  be 
held  by  or  for  the  account  of  the  landlord  as  security 
for  the  performance  of  an  obligation  or  the  payment  of 
a  liability  of  the  tenant  or  to  be  returned  to  the  tenant 
upon  the  happening  of  a  condition; 

{b)  "tenancy  agreement"  means  an  agreement  between  a 
tenant  and  a  landlord  for  possession  of  residential 
premises,    whether   written,    oral    or   implied. 


Application 
of  Part 


Application 
to  existing 
tenancies 


82. — ( 1 )  This  Part  applies  to  tenancies  of  residential  premises 
and  tenancy  agreements  notwithstanding  any  other  Act  or  Parts  I, 
II  or  III  of  this  Act  and  notwithstanding  any  agreement  or  waiver 
to  the  contrary  except  as  specifically  provided  in  this  Part. 

(2)  Except  where  otherwise  expressly  provided  in  this  Part, 
this  Part  applies  to  tenancies  under  tenancy  agreements  entered 
into  or  renewed  before  and  subsisting  on  the  1st  day  of  January, 
1970  or  entered  into  on  or  after  the  1st  day  of  January,   1970. 
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83. — (1)   Where  a  tenancy  agreement  in  writing  is  executed  by  Delivery  of 
a  tenant  on  or  after  the   1st  day  of  January,   1970,  the  landlord  ';;?,yemenr"''' 
shall  ensure  that  a  fully  executed  duplicate  original  copy  of  the 
tenancy  agreement  is  delivered  to  the  tenant  within  twenty-one 
days  after  its  execution  and  delivery  by  the  tenant. 

(2)   Where  the  copy  of  a  tenancy  agreement  is  not  delivered  in  Failure  to 
accordance  with  subsection  1,  the  obligations  of  the  tenant  there-  of'tenan^y^^ 
under  cease  until  such  copy  is  delivered  to  him.  agreement 

84. — ( 1 )   A  landlord  shall  not  require  or  receive  a  security  security 
deposit  from  a  tenant  under  a  tenancy  agreement  entered  into  or  ^<^p°^'^^ 
renewed  on  or  after  the  1st  day  of  January,  1970  other  than  the 
rent  for  a  rent  period  not  exceeding  one  month,  which  payment 
shall  be  applied  in  payment  of  the  rent  for  the  last  rent  period 
immediately   preceding  the   termination   of   the   tenancy. 

(2)  A  landlord  shall  pay  annually  to  the  tenant  interest  on  the  interest 
security  deposit  for  rent  referred  to  in  subsection  1  at  the  rate  of 

6  per  cent  per  year. 

(3)  On  and  after  the  1st  day  of  January,  1970,  a  landlord  or  a  Post-dated 
tenancy  agreement  shall  not  require  the  delivery  of  any  post-dated  ^^^^^^^ 
cheque  or  other  negotiable  instrument  to  be  used  for  payment  of 

rent. 

85. — ( 1 )   This   section   applies   to   security   deposits   held   by  security 
landlords  on  the   1st  day  of  January,   1970  other  than  security  au-eady^eid 
deposits  for  rent  only  as  described  in  section  84. 

(2)  The  landlord  shall  pay  interest  annually  on  any  moneys  interest 
held  by  him  as  a  security  deposit  at  the  rate  of  6  per  cent  per  year. 

(3)  Subject  to  subsection  4,  the  landlord  shall  pay  the  security  Repayment 
deposit  to  the  tenant,  together  with  the  unpaid  interest  that  has 
accrued  thereon,  within  fifteen  days  after  the  tenancy  is  terminated 

or  renewed,  but  a  judge  of  the  county  or  district  court  of  the 
county  or  district  in  which  the  premises  are  situate  may,  upon 
summary  application  therefor,  extend  the  time  to  such  longer 
period  as  he  considers  proper. 

(4)  Where  the  landlord  proposes  to  retain  any  amount  out  of  Retentions 
the  security  deposit,  he  shall  so  notify  the  tenant  together  with  the 
particulars  of  and  grounds  for  the  retention  and  he  shall  not  retain 

such  amount  unless, 

(a)  the  tenant  consents  thereto  in  writing  after  receipt  of  the 
notice;  or 

(b)  he  obtains  an  order  of  the  judge  under  subsections  5 
and  6. 

(5)  A  landlord  may  apply  to  a  judge  of  the  county  or  district  order  for 
court  in  the  county  or  district  in  which  the  premises  are  situate  '■^*^"^'°" 
for  an  order  authorizing  thd  retention  of  all  or  part  of  a  security 
deposit  in  the  same  manner  as  upon  an  application  for  termination 

of  a  tenancy  and  section  106  applies  Lo  the  application  mutatis 
mutandis. 
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Idem 


Distress 
abolished 


Application 
of  subs.  1 


Interesse 

termini 

abolished 

Idem 


Application 
of  section 

Frustration 

R.S.O.  1970, 
c.  185 

Covenants 
interdependent 


(6)  Upon  an  application  under  subsection  5,  the  judge  may 
dismiss  the  application  or  order  that  all  or  part  of  the  security 
deposit  be  retained  by  the  landlord  to  be  applied  on  account  of 
any  obligation  of  liability  of  the  tenant  for  which  the  security 
deposit  was  taken. 

86. — ( 1 )  No  landlord  shall  distrain  for  default  in  the  payment 
of  rent  whether  a  right  of  distress  has  heretofore  existed  by  statute, 
the  common  law  or  contract. 

(2)  Subsection  1  applies  to  default  in  payment  of  rent  under 
a  tenancy  agreement  entered  into  or  renewed  on  or  after  the  1st 
day  of  January,  1970  and  to  default  in  payment  under  a  tenancy 
agreement  for  a  periodic  tenancy  of  rent  accruing  on  or  after  the 
1st  day  of  January,  1970. 

87. — (1)   The  doctrine  of  interesse  termini  is  hereby  abolished. 

(2)  All  tenancy  agreements  are  capable  of  taking  effect  at  law 
or  in  equity  from  the  date  fixed  for  commencement  of  the  term, 
without  actual  entry. 

(3)  This  section  applies  to  tenancy  agreements  entered  into  or 
renewed  on  or  after  the  1st  day  of  January,  1970. 

88.  The  doctrine  of  frustration  of  contract  applies  to  tenancy 
agreements   and   The  Frustrated  Contracts  Act  applies   thereto. 

89.  Subject  to  this  Part,  the  common  law  rules  respecting  the 
effect  of  the  breach  of  a  material  covenant  by  one  party  to  a 
contract  on  the  obligation  to  perform  by  the  other  party  apply  to 
tenancy  agreements. 


Covenants 
in  posse  and 
in  esse 


90.  Covenants  concerning  things  related  to  the  rented  premises 
run  with  the  land  whether  or  not  the  things  are  in  existence  at  the 
time  of  the  demise. 


Right  to  assign 
or  sublet 


Exception 

1953-54, 
c.  23  (Can.) 

Consent 


Charges 


Determination 
of  disputes 


91. — (1)  Subject  to  subsection  3,  a  tenant  has  the  right  to 
assign,  sublet  or  otherwise  part  with  possession  of  the  rented 
premises. 

(2)  Subsection  1  does  not  apply  to  a  tenant  of  premises  admin- 
istered by  or  for  the  Government  of  Canada  or  Ontario  or  a 
municipality,  or  any  agency  thereof,  developed  and  financed  under 
the  National  Housing  Act,  1954  (Canada). 

(3)  A  tenancy  agreement  may  provide  that  the  right  of  a 
tenant  to  assign,  sublet  or  otherwise  part  with  possession  of  the 
rented  premises  is  subject  to  the  consent  of  the  landlord,  and, 
where  it  is  so  provided,  such  consent  shall  not  be  arbitrarily  or 
unreasonably  withheld. 

(4)  A  landlord  shall  not  make  any  charge  for  giving  his  consent 
referred  to  in  subsection  3,  except  his  reasonable  expenses  in- 
curred thereby. 

(5)  A  landlord  or  tenant  may  apply  by  summary  application  to 
a  judge  of  the  county  or  district  court  of  the  county  or  district  in 
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which  the  premises  are  situate  who  may  determine  any  question 
arising  under  subsection  3  or  4. 

92.  Where  a  tenant  abandons  the  premises  in  breach  of  the  Mitigation 
tenancy  agreement,  the  landlord's  right  to  damages  is  subject  to  "f^'^^'^^ses 
the  same  obligation  to  mitigate  his  damages  as  applies  generally 

under  the  rule  of  law  relating  to  breaches  of  contract. 

93.  Except  in  cases  of  emergency  and  except  where  the  land-   Privacy 
lord  has  a  right  to  show  the  premises  to  prospective  tenants  at 
reasonable  hours  after  notice  of  termination  of  the  tenancy  has 

been  given,  the  landlord  shall  not  exercise  a  right  to  enter  the 
rented  premises  unless  he  has  first  given  written  notice  to  the 
tenant  at  least  twenty-four  hours  before  the  time  of  entry,  and  the 
time  of  entry  shall  be  during  daylight  hours  and  specified  in  the 
notice,  except  that  nothing  in  this  section  shall  be  construed  to 
prohibit  entry  with  the  consent  of  the  tenant  given  at  the  time  of 
entry, 

94.  No  landlord  or  servant  or  agent  of  a  landlord  shall  restrict  Entry  by 
reasonable  access  to  the  rented  premises  by  candidates,  or  their  canvassers 
authorized  representatives,  for  election  to  the  House  of  Commons, 

the  Legislative  Assembly,  any  office  in  a  municipal  government  or 
a  school  board  for  the  purpose  of  canvassing  or  distributing 
election  material. 

95.  A  landlord  or  tenant  shall  not,  during  occupancy  of  the  Alteration 
rented  premises  by  the  tenant,  alter  or  cause  to  be  altered  the  ^^'^'^^^ 
locking  system  on  any  door  giving  entry  to  the  rented  premises 
except  by  mutual  consent. 


ness 


96. — (1)  A  landlord  is  responsible  for  providing  and  main-  Landlord's 
taining  the  rented  premises  in  a  good  state  of  repair  and  fit  for  [o7ep"^r^'''^^ 
habitation  during  the  tenancy  and  for  complying  with  health  and 
safety  standards,  including  any  housing  standards  required  by  law, 
and  notwithstanding  that  any  state  of  non-repair  existed  to  the 
knowledge  of  the  tenant  before  the  tenancy  agreement  was  entered 
into. 

(2)  The  tenant  is  responsible  for  ordinary  cleanliness  of  the  Tenant's 
rented  premises  and  for  the  repair  of  damage  caused  by  his  wilful  for'dean^ine^ 
or  negligent  conduct  or  that  of  persons  who  are  permitted  on  the  and  damage 
premises  by  him. 

(3)  The  obligations  imposed  under  this  section  may  be  en-  Enforcement 
forced  by  summary  application  to  a  judge  of  the  county  or  district 

court  of  the  county  or  district  in  which  the  premises  are  situate 
and  the  judge  may, 

(a)  terminate  the  tenancy  subject  to  such  relief  against  for- 
feiture as  the  judge  sees  fit; 

(b)  authorize  any  repair  that  has  been  or  is  to  be  made  and 
order  the  cost  thereof  to  be  paid  by  the  person  respon- 
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siblc  to  make  the  repair,  such  cost  to  be  recovered  by 
due  process  or  by  sct-ofif; 

(c)   make  such  further  or  other  order  as  the  judge  considers 
appropriate. 

Application  (4)   This  scction  applies  to  tenancies  under  tenancy  agreements 

entered  into  or  renewed  on  or  after  the  1st  day  of  January,  1970 
and  to  periodic  tenancies  on  the  first  anniversary  date  of  such 
tenancies  on  or  after  the  1st  day  of  January,  1970  and  in  all  other 
cases  the  law  applies  as  it  existed  immediately  before  the  1st  day 
of  January,  1970. 


Relief  against 

acceleration 

clauses 


Disputes 


97. — (1)  Where  default  has  occurred  in  the  payment  of  rent 
due  under  a  tenancy  agreement  or  in  the  observance  of  any  obli- 
gation of  the  tenant  and  under  the  terms  of  the  tenancy  agree- 
ment, by  reason  of  such  default,  the  whole  or  any  part  of 
remaining  rent  for  the  term  of  the  tenancy  has  become  due  and 
payable,  at  any  time  before  or  after  the  commencement  of  an 
action  for  the  enforcement  of  the  rights  of  the  landlord  and  before 
judgment,  the  tenant  may, 

(a)  pay  the  rent  due,  exclusive  of  the  rent  not  payable  by 
reason  merely  of  lapse  of  time;  or 

(b)  perform  the  obligation,  and  pay  any  expenses  necessarily 
incurred  by  the  landlord, 

and  thereupon  he  is  relieved  from  the  consequences  of  the  default. 

(2)  A  landlord  or  tenant  may  apply  by  summary  application 
to  a  judge  of  the  county  or  district  court  of  the  county  or  district 
in  which  the  premises  are  situate  who  may  determine  any  question 
as  to  whether  a  tenant  is  entitled  to  relief  under  this  section. 


Notice  of 
termination 
of  tenancy 


Idem 


TERMINATION  OF  TENANCIES 

98. — ( 1 )  A  weekly  or  monthly  or  year  to  year  tenancy  may  be 
terminated  by  either  the  landlord  or  the  tenant  upon  notice  to  the 
other  and,  unless  otherwise  agreed  upon,  the  notice, 

(a)  shall  meet  the  requirements  of  section  99; 

(b)  shall  be  given  in  the  manner  prescribed  by  section  100; 
and 

(c)  shall  be  given  in  sufficient  time  to  give  the  period  of 
notice  required  by  section  101,  102  or  103,  as  the  case 
may  be. 

(2)  Any  other  kind  of  tenancy  determinable  on  notice  may, 
unless  otherwise  agreed  upon,  be  terminated  as  provided  by 
sections  99  and  100. 


Form  of  notice  99. — (1)  A  landlord  or  a  tenant  may  give  notice  to  terminate 
either  orally  or  in  writing,  but  a  notice  by  a  landlord  to  a  tenant  is 
not  enforceable  under  section  106  unless  it  is  in  writing. 
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(2)  A  notice  in  writing,  Content  of 

notice 

(a)  shall  be  signed  by  the  person  giving  the  notice,  or  his 
agent; 

(b)  shall  identify  the  premises  in  respect  of  which  the  notice 
is  given;  and 

(c)  shall  state  the  date  on  which  the  tenancy  is  to  terminate 
or  that  the  tenancy  is  to  terminate  on  the  last  day  of  the 
period  of  the  tenancy  next  following  the  giving  of  the 
notice. 

(3)  A  notice  may  state  both,  idem 

(a)  the  date  on  which  the  tenancy  is  to  terminate;  and 

(b)  that  the  tenancy  is  to  terminate  on  the  last  day  of  the 
period  of  the  tenancy  next  following  the  giving  of  the 
notice, 

and  if  it  does  state  both  and  the  date  on  which  the  tenancy  is  to 
terminate  is  incorrectly  stated,  the  notice  is  nevertheless  effective 
to  terminate  the  tenancy  on  the  last  day  of  the  period  of  the 
tenancy  next  following  the  giving  of  the  notice. 

(4)  A  notice  need  not  be  in  any  particular  form,  but  a  notice  Forms  4  and  5 
by  a  landlord  to  a  tenant  may  be  in  Form  4  and  a  notice  by  a 

tenant  to  a  landlord  may  be  in  Form  5. 

100. — (1)   Notice  to  terminate  shall  be  given  in  the  manner  Manner  of 
prescribed  in  section  109.  giving  notice 

(2)  Repealed. 


101. — (1)  A  notice  to  terminate  a  weekly  tenancy  shall  be  Notice  to 

terminate 
weekly  tenancy 


given  on  or  before  the  last  day  of  one  week  of  the  tenancy  to  be  ^^^^^^^^^ 


effective  on  the  last  day  of  the  following  week  of  the  tenancy. 

(2)   For  the  purposes  of  this  section,  "week  of  the  tenancy"  idem 
means  the  weekly  period  on  which  the  tenancy  is  based  and  not 
necessarily   a   calendar   week   and,   unless   otherwise    specifically 
agreed  upon,  the  week  shall  be  deemed  to  begin  on  the  day  upon 
which  rent  is  payable. 

102. — (1)  A  notice  to  terminate  a  monthly  tenancy  shall  be  Notice  to 
given  on  or  before  the  last  day  of  one  month  of  the  tenancy  to  be  monthly^ 
effective  on  the  last  day  of  the  following  month  of  the  tenancy.       tenancy 

(2)   For  the  purposes  of  this  section,  "month  of  the  tenancy"  idem 
means  the  monthly  period  on  which  the  tenancy  is  based  and  not 
necessarily  a  calendar  month   and,   unless  otherwise   specifically 
agreed  upon,  the  month  shall  be  deemed  to  begin  on  the  day  upon 
which  rent  is  payable. 


103. — (1)   A  notice  to  terminate  a  year  to  year  tenancy  shall  Notice  to 

ate 
tenancy 


be  given  on  or  before  the  sixtieth  day  before  the  last  day  of  any  yYaTi'"^'^ 


year  of  the  tenancy  to  be  effective  on  the  last  day  of  that  year  of 
the  tenancy. 
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Idem 


(2)  For  the  purposes  of  this  section,  "year  of  the  tenancy" 
means  the  yearly  period  on  which  the  tenancy  is  based  and  not 
necessarily  a  calendar  year,  and  unless  otherwise  agreed  upon,  the 
year  shall  be  deemed  to  begin  on  the  day,  or  the  anniversary  of  the 
day,   on   which   the   tenant   first   became   entitled   to   possession. 


Posting  up 

notice 

provisions 


104.  Where  a  landlord  rents  more  than  one  residential  premises 
in  the  same  building  and  retains  possession  of  part  for  use  of  all 
tenants  in  common,  the  landlord  shall  post  up  conspicuously  and 
maintain  posted  a  copy  of  sections  98  to  103  and  section  109, 
together  with  the  legal  name  of  the  landlord  and  his  address  for 
service,  and  any  proceeding  taken  by  or  on  behalf  of  a  tenant  may 
be    commenced    against   the   landlord    in    the    name    so    posted. 


Compensation 
when  premises 
not  vacated 


Effect  of 
payment  by 
overholding 
tenant  where 
tenancy 
terminated 
on  notice 


Burden  of 
proof 


Enforcement 
of  claim 


105. — ( 1 )  A  landlord  is  entitled  to  compensation  for  the  use 
and  occupation  of  premises  after  the  tenancy  has  been  terminated 
by  notice. 

(2)  The  acceptance  by  a  landlord  of  arrears  of  rent  or  com- 
pensation for  use  or  occupation  of  the  premises  after  notice  of 
termination  of  the  tenancy  has  been  given  does  not  operate  as  a 
waiver  of  the  notice  or  as  a  reinstatement  of  the  tenancy  or  as  the 
creation  of  a  new  tenancy  unless  the  parties  so  agree. 

(3)  The  burden  of  proof  that  the  notice  has  been  waived  or  the 
tenancy  has  been  reinstated  or  a  new  tenancy  created  is  upon  the 
person  so  claiming. 

(4)  A  landlord's  claim  for  arrears  of  rent  or  compensation  for 
use  and  occupation  by  a  tenant  after  the  expiration  or  termination 
of  the  tenancy  may  be  enforced  by  action  or  on  summary  applica- 
tion as  provided  in  section  106. 


Application 
for  possession 
and  arrears 
of  rent 


Contents  of 
notice 


106. — (1)  A  landlord  may  apply  by  originating  notice  of 
motion  returnable  before  a  judge  of  the  county  or  district  court  of 
the  county  or  district  in  which  the  premises  are  situate  for  an 
order  for  the  payment  of  arrears  of  rent  and  compensation  under 
section  105  and  for  an  order  declaring  the  tenancy  terminated,  or 
any  of  them. 

(2)  Tl>e  originating  notice  shall  be  served  on  the  tenant  at  least 
four  clear  days  before  the  day  for  the  return  of  the  motion  and  it 
shall  contain  the  following  warning: 

If  you  intend  to  dispute  the  claim  for  possession  or  the  claim  for 
rent  or  compensation  due,  you  must  appear  before  the  County 
Court  Clerk  at  the  hour  of  o'clock  in  the 

noon   on   the day   of at   his   office   in   the 

Court  House  at or  file  with  him  before  the 

day  of a  notice  of  dispute  in  writing,  setting  out  briefly 

the  grounds  upon  which  you  dispute  the  landlord's  claim.  If  you 
do  not  appear  or  do  not  file  a  notice  of  dispute,  the  clerk  of  the 
court  may  sign  an  order  directing  that  a  writ  of  possession  issue 
forthwith  and  judgment  for  the  amount  claimed. 
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(3)  The  tenant  may  dispute  the  landlord's  claim  by  appearing  Dispute 
on  the  return  of  the  motion  or  by  filing  with  the  clerk  of  the  court 
before  the  day  for  the  return  of  the  motion  a  statement  in  writing 
setting  out  briefly  the  grounds  upon  which  he  disputes  the  land- 
lord's claim. 

(4)  No  dispute  to  a  claim  for  arrears  of  rent  or  compensation  Payment  to  cierk 
under  section  105  may  be  made  by  the  tenant  under  subsection  3  "ndJ^put"^^ 

on  the  grounds  that  the  landlord  is  in  breach  of  an  express  or 
implied  covenant  unless  the  tenant  has  first  paid  to  the  clerk  of  the 
court  the  amount  of  the  rent  and  compensation  claimed  to  be  in 
arrears  less, 

(a)  amounts  paid  by  the  tenant  for  which  he  alleges  he  is 
entitled  to  set-off  under  clause  b  of  subsection  3  of 
section  96,  as  substantiated  by  receipts  filed;  and 

(b)  amounts  of  rent  and  compensation  alleged  by  the  tenant 
by  his  dispute  to  have  been  paid. 

(5)  Where  the  claim  of  the  landlord  is  not  disputed,  the  clerk  Default 
of  the  court  may  sign  an  order  directing  that  a  writ  of  possession  J"*^^"^^"^ 
issue  or  may  give  judgment  for  the  amount  claimed,  or  both,  in 
accordance  with  the  claim. 

(6)  Where  the  clerk  of  the  court  signs  an  order  or  judgment  setting  aside 
under  subsection  5,  the  tenant  may,  within  four  days  after  the  fudjment 
service  thereof,  by  motion,  ex  parte,  apply  to  the  judge  to  have  the 

order  or  judgment  set  aside  and  the  judge  may  so  order  upon 
being  satisfied  that  reasonable  grounds  for  dispute  exist. 

(7)  The  judge  may  extend  the  time  for  bringing  a  motion  Extension  of 
under  subsection  6  upon  being  satisfied  that  a  proper  case  has  [o"set^aside°^'°" 
been  made  for  so  doing. 

(8)  Where  the  claim  of  the  landlord  is  disputed,  the  case  may  Hearing 
be  set  down  for  a  hearing  forthwith  or  at  such  time  and  place  as 

the  judge  may  appoint. 

(9)  After  a  hearing,  the  judge  shall  determine  the  landlord's  order  and 
claim  and  may  make  an  order  for  a  writ  of  possession,  and  give  J"'^^'"^"' 
judgment  for  the  arrears  of  rent  and  compensation  under  section 

105  found  due,  or  any  of  them. 


(10)   The  judge  may  order  that  the  enforcement  of  the  writ  of  Postponement 

of  writ  of 
possession 


possession  be  postponed  for  a  period  not  exceeding  one  week  and  0^^"^°^ 
such  other  relief  as  may  be  equitable  in  the  circumstances. 

106a. —  (1)   An  appeal  lies  to  the  Supreme  Court  from  a  final  Appeal 
order  or  judgment  of  a  judge  under  this  Part. 

(2)   Where  a  payment  of  arrears  of  rent  or  compensation  under  Payment  of 
section  105  has  been  made  under  subsection  4  of  section  106  in  ^^^^ 
respect  of  a  grounds  of  dispute  that  is  a  subject  of  appeal,  no 
notice  of  appeal  may  be  filed  by  the  tenant  until  any  additional 
rent  or  compensation  accruing  to  the  date  of  the  filing  of  the 
notice  has  been  paid  to  the  clerk  of  the  county  or  district  court 
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and  evidence  of  payments  made  under  this  subsection  and  sub- 
section 4  of  section   106  shall  accompany  the  notice. 


Payment  of 
rent  out  of 
court 


106b,  The  judge  of  the  county  or  district  court  may,  where  the 
judgment  or  order  has  become  final,  on  the  application  of  the 
landlord  or  tenant,  direct  the  clerk  to  pay  moneys  held  by  him 
under  subsection  4  of  section  106  and  subsection  2  of  section  106a 
to  the  person  entitled  thereto. 


Recovery  of 
possession 


Defences  to 
proceedings  for 
possession 


Withholding 
services 


107. — (1)  Unless  a  tenant  has  vacated  or  abandoned  rented 
premises,  the  landlord  shall  not  regain  possession  of  the  premises 
on  the  grounds  he  is  entitled  to  possession  except  under  the 
authority  of  a  writ  of  possession   obtained  under  section    106. 

(2)  In  any  proceeding  by  a  landlord  for  possession,  if  it 
appears  to  the  judge  that, 

(a)  the  notice  to  quit  was  given  because  of  the  tenant's 
complaint  to  any  governmental  authority  of  the  land- 
lord's violation  of  any  statute  or  municipal  by-law  deal- 
ing with  health  or  safety  standards,  including  any  hous- 
ing standard  law;  or 

(b)  the  notice  to  quit  was  given  because  of  the  tenant's 
attempt  to  secure  or  enforce  his  legal  rights, 

the  judge  may  refuse  to  grant  an  order  or  writ  for  possession  and 
may  declare  the  notice  to  quit  invalid  and  the  notice  to  quit  shall 
be  deemed  not  to  have  been  given. 

(3)  A  landlord  shall  not  withhold  reasonable  supply  of  any 
vital  service,  such  as  heat,  fuel,  electricity,  gas,  water  or  other  vital 
service,  that  it  is  his  obligation  to  supply  under  the  tenancy  agree- 
ment during  the  tenant's  occupation  of  the  premises  and  until  the 
date  on  which  a  writ  of  possession  is  executed. 


Penalties  108. — ( 1 )   Any  pcrson  who  knowingly  contravenes  section  84, 

85,  94,  95,  104  or  107  is  guilty  of  an  offence  and  on  summary 
conviction  is  liable  to  a  fine  not  exceeding  $1,000. 

Order  for  (2)   Where  a  landlord  is  convicted  of  the  offence  of  contraven- 

seTuTfty^deposit  ^"§  scction  84  or  85,  the  provincial  judge  making  conviction  may 

order  the  landlord  to  pay  to  the  tenant  the  security  deposit  or  any 

part  thereof  that  is  unpaid. 


Service  of 
notice,  etc. 


109. — ( 1 )   Except  as  otherwise  provided  in  this  Part, 

(a)  any  notice,  process  or  document  required  or  permitted 

to  be  delivered  or  given  by  a  tenant  to  a  landlord  is 
sufficiently  given  or  delivered  if  delivered  personally  to 
the  landlord  or  his  agent  or  sent  by  ordinary  mail  ad- 
dressed to  the  landlord  at  the  address  posted  under 
section  104; 

(b)  any  notice  or  document  required  or  permitted  to  be 
given  to  or  served  on  a  tenant  by  a  landlord  may  be 
given  or  served  by  handing  it  to  the  tenant  but,  where 
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the  notice  or  document  cannot  be  given  or  served  by 
reason  of  the  tenant's  absence  from  his  premises  or  by 
reason  of  his  evading  service,  the  notice  or  document 
may  be  given  or  served, 

(i)   by  handing  it  to  an  apparently  adult  person  on 
the  tenant's  premises, 

(ii)   by  posting  it  up   in  a  conspicuous   place  upon 
some  part  of  the  premises,  or 

(iii)   by  sending  it  by  registered  mail  to  the  tenant  at 
the    address    where    he    resides. 

(2)  Where  a  document  is  given  or  delivered  by  mail,  it  shall  be  idem 
deemed  to  have  been  given  or  delivered  on  the  third  day  after  the 
date  of  mailing. 

(3)  Notwithstanding  subsections  1   and  2,  a  judge  may  order  Exception 
any  other  method  of  service  in  respect  of  any  matter  before  him. 

LANDLORD  AND  TENANT  ADVISORY  BUREAU 

110. — (1)   In  this  section,  "municipality"  means  a  local  muni-  Municipality 
cipality  and  includes  a  metropolitan  municipality  and  a  regional  ^^^^^^ 
municipahty  but  does  not  include  an  area  municipality  thereof.       sy-iawsto 

establish 

(2)  The  council  of  a  municipality  may  by  by-law  establish  a  Landlord  and 
Landlord  and  Tenant  Advisory  Bureau.  ^tory  Bureau 

(3)  The  functions  of  a  Landlord  and  Tenant  Advisory  Bureau  Functions  of 

ot-a  Bureau 

die, 

(a)  to  advise  landlords  and  tenants  in  tenancy  matters; 

(b)  to  receive  complaints  and  seek  to  mediate  disputes 
between  landlords  and  tenants; 

(c)  to  disseminate  information  for  the  purpose  of  educating 
and  advising  landlords  and  tenants  concerning  rental 
practices,  rights  and  remedies;  and 

(d)  to  receive  and  investigate  complaints  of  conduct  in  con- 
travention of  legislation   governing   tenancies. 
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FORM  1 

{Section  34(1)) 

NOTICE  TO  TENANT 


Take  notice  that  I  claim  $ for  rent  due  to  me  in 

respect  of  the  premises  that  you  hold  as  my  tenant,  namely  (here  briefly 
describe  them)',  and  unless  the  said  rent  is  paid,  I  demand  from  you  immediate 
possession  of  the  said  premises;  and  I  am  ready  to  leave  in  your  possession 
such  of  your  goods  and  chattels  as  in  that  case  only  you  are  entitled  to 
claim  exemption  for. 

Take  notice  further,  that  if  you  neither  pay  the  said  rent  nor  give  me 
possession  of  the  said  premises  within  three  days  after  the  service  of  this 
notice,  I  am  by  The  Landlord  and  Tenant  Act  entitled  to  seize  and  sell,  and 
I  intend  to  seize  and  sell,  all  your  goods  and  chattels,  or  such  part  thereof 
as  may  be  necessary  for  the  payment  of  the  said  rent  and  costs. 


Dated  this day  of ,  19 

{Landlord) . 

To {tenant). 


FORM  2 
{Section  35  (2)) 

NOTICE  TO  LANDLORD 

Take  notice  that  under  The  Landlord  and  Tenant  Act  I  wish  to  set  off 
against  rent  due  by  me  to  you  the  debt  that  you  owe  to  me  on  your  promissory 


note  for dated. 

{or  as  the  case  may  be). 


Dated  this day  of ,  19 

{Tenant). 
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FORM  3 

(Section  78  {!)) 

writ  of  possession 

Ontario, 

To  Wit, 

Elizabeth  the  Second,  by  the  Grace  of  God,  of  the  United  Kingdom,  Canada 
and  Her  other  Realms  and  Territories  Queen,  Head  of  the  Commonwealth, 

Defender  of  the  Faith. 
[L.S.] 

To  the  Sheriff  of  the 

Greeting: 

Whereas    

Judge  of  the  Court 

of ,  by  his  order  dated  the 

day  of  ,  19 ,  made  under  The  Landlord 

and  Tenant  Act,  on  the  complaint  of 

against  adjudged 

that  was  entitled  to  the  possession 

of  

with  the  appurtenances  in  your  bailiwick,  and  that  a  Writ  should  issue  out 
of  Our  said  Court  accordingly  (//  costs  are  awarded  add  and  also  ordered 

and  directed  that  the  said  

should  pay  the  costs  of  the  proceedings  had  under  the  said  Act,  which  have 

been  taxed  at  the  sum  of  ). 

Therefore,  We   Command   you   that   without  delay  you  cause  the  said 

to  have  possession  of  the  said  land 

and  premises,  with  the  appurtenances  (//  costs  are  awarded  add  and  We  also 
command  you  that  of  the  goods  and  chattels  and  lands  and  tenements  of  the 

said in  your  bailiwick, 

you  cause  to  be  made  being  the  said 

costs  so  taxed  and  have  that  money  in  Our  said  Court  immediately  after  the 

execution  hereof,  to  be  rendered  to  the  said  ). 

And  in  what  manner  you  have 
executed  this  Writ  make  appear  to  Our  said  Court  immediately  after  the 
execution  hereof,  and  have  there  then  this  Writ. 

Witness,  ,  Judge  of  Our  Said 

Court  at ,  this  day 

of ,  19 

Clerk. 

Issued  from  the  office  of  the  Clerk  of  the  County  {or  District)  Court  of 

Clerk. 
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FORM  4 

NOTICE  TO  TENANT 

To   

{Name  of  Tenant) 

I  hereby  give  you  notice  to  deliver  up  possession  of  the  premises 

{identify  the  premises) 

which  you  hold  of  me  as  tenant,  on  the  day  of 

next,  or  on  the  last  day  of  the  period  of  your  tenancy  next  following  the 
giving  of  this  notice. 

Dated  this day  of ,  19 

{Landlord) 


FORM  5 

NOTICE  TO  LANDLORD 

To    

{Name  of  Landlord) 

I  hereby  give  you  notice  that  I  am  giving  up  possession  of  the  premises 

{identify  the  premises) 

which  I  hold  of  you  as  tenant,  on  the  day  of 

next,  or  on  the  last  day  of  the  period  of  my  tenancy  next  following  the 
giving  of  this  notice. 

Dated  this day  of ,  19 

{Tenant) 


APPENDIX  B 


The  Seizures  Act 


of  the  Province  of  Alberta, 
R.S.A.  1970,  c.  338,  as  amended 
byS.A.  1972,  c.  89,  s.  19. 

1.  This  Act  may  be  cited  as  The  Seizures  Act. 

2,  In  this  Act, 

(a)  "creditor"  means 

(i)  in  relation  to  a  writ  of  execution,  any  person 
entitled  to  enforce  by  execution  the  payment  of 
any  money  payable  pursuant  to  any  judgment  or 
order  that  is  enforceable  by  execution,  and 

(ii)  in  relation  to  any  distress,  the  person  who  has  the 
power  of  distress; 

(b)  "debtor"  means 

(i)  in  relation  to  a  writ  of  execution,  any  person  liable 
for  the  payment  of  any  money  under  a  writ  of 
execution,  and 

(ii)  in  relation  to  a  distress,  the  person  who  is  liable 
for  the  payment  of  any  money  or  the  delivery  up 
of  any  goods  or  chattels,  which  payment  or  de- 
livery up  is  enforceable  by  distress  or  by  proceed- 
ings in  the  nature  of  distress; 

(c)  "distress"  means  any  and  all  acts  or  things  done  in  the 
exercise  of  a  power  of  distress; 

(d)  "judge"  means 

(i)  a  judge  of  a  district  court  in  the  district  for  which 
he  is  appointed, 

(ii)  a  judge  of  a  district  court  acting  as  the  judge  of 
any  district,  and 

(iii)   a  judge  of  the  Supreme  Court  exercising  the  juris- 
diction of  a  judge  of  a  district  court; 

(e)  "judgment  creditor"  means  the  person  entitled  to  re- 
ceive any  money  payable  under  any  judgment  or  order 
of  the  Supreme  Court  of  Alberta  or  of  a  district  court; 

(/)  "judgment  debtor"  means  the  person  liable  for  the 
payment  of  any  money  payable  under  any  judgment  or 
order  of  the  Supreme  Court  of  Alberta  or  of  a  district 
court; 

(g)  "power  of  distress"  means  the  right  that  a  person  has 
to  enforce  the  payment  of  any  claim  against,  or  the 
taking  of  any  goods  or  chattels  out  of  the  possession  of, 
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another  person  by  the  taking  of  a  personal  chattel  out  of 
the  possession  of  such  last  mentioned  person  otherwise 
than  by  the  authority  of  a  writ  of  execution  or  other 
process  of  a  similar  nature; 

(h)   "sheriff"  includes  deputy  sheriff,   assistant  sheriff  and 
sheriff's  bailiff; 

(/)    "writ  of  execution"  includes  a  writ  of  attachment. 


Non-applica- 
tion of  Act 


Non-Application  of  Act 

3.  (1)   This  Act  does  not  apply 

(a)  to  any  power  of  distress  under  any  trust,  deed,  mort- 
gage or  similar  instrument  made  to  secure  any  deben- 
tures, stocks,  bonds  or  other  securities  of  a  body 
corporate,  nor  to  any  distress  thereunder,  or 

(b)  to  any  power  of  distress  for  the  recovery  or  enforce- 
ment of  payment  of  any  taxes,  nor  to  any  distress 
thereunder,  or 

(c)  subject  to  subsection  (2),  to  any  power  of  distress  to 
enforce  the  payment  of  any  money  payable  under  any 
conviction  or  order  of  any  justice  or  justices  of  the  peace 
or  any  magistrate  by  the  authority  of  any  Act  or  by 
virtue  of  any  by-law  having  the  force  of  law  in  the 
Province,  nor  to  any  distress  thereunder. 

(2)  This  Act  applies  to  a  power  of  distress  to  enforce  the  pay- 
ment of  any  money  payable  under  an  order  made  pursuant  to 
The  Masters  and  Servants  Act, 


Binding  effect 
of  writ  of 
execution 


Exigibility  of  Property  Generally 

4.  A  writ  of  execution  from  the  delivery  thereof  for  execution 
to  a  sheriff  binds  the  goods  of  the  judgment  debtor  situated  within 
the  judicial  district  of  that  sheriff,  but  not  so  as  to  prejudice  the 
title  to  the  goods  acquired  by  any  person  in  good  faith  and  for 
valuable  consideration,  unless  such  person  had  at  the  time  when 
he  acquired  his  title  notice  that  the  writ  had  been  delivered  to  the 
sheriff  and  remained  in  his  hands  unsatisfied. 


Equitable 
rights,  etc. 


5.  ( 1 )  By  virtue  of  a  writ  of  execution  the  sheriff  charged  with 
the  execution  thereof  may  seize  and  sell  any  equitable  or  other 
right,  property,  estate,  interest  of  the  debtor  in  or  in  respect  of  any 
goods  or  other  personal  property  and  any  equity  of  redemption  of 
the  debtor  therein,  and  also  any  leasehold  interests  in  land  and 
any  other  chattels  real  that  are  the  property,  of  the  debtor. 

(2)  Upon  the  sheriff  making  a  sale  of  any  such  property,  what- 
ever equitable  or  other  right,  property,  interest  or  equity  of  re- 
demption the  debtor  had  or  was  entitled  to  in  or  in  respect  of  the 
goods  or  other  personal  property  so  sold  at  the  time  of  the  seizure 
thereof  under  the  writ  of  execution,  vests  in  the  purchaser. 
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Exigibility  of  Money  and  Securities 

6.  (1)   By  virtue  of  a  writ  of  execution  a  sheriff  may  seize  seizure  of 
money  or  bank  notes  belonging  to  the  debtor  including  ^•curuics'^ 

(a)  any  surplus  of  a  former  execution  against  the  debtor, 
and 

(b)  any  moneys  levied  under  a  writ  of  execution  issued 
upon  a  judgment  or  order  in  the  debtor's  favour, 

as  well  as  any  cheques,  bills  of  exchange,  promissory  notes,  bonds, 
mortgages  or  other  securities  for  money  belonging  to  the  person 
against  whom  the  execution  has  been  issued. 

(2)  The  sheriff  may  hold  such  cheques,  bills  of  exchange, 
promissory  notes,  bonds  or  other  securities  for  money  as  security 
for  the  amount  directed  to  be  levied  or  so  much  thereof  as  has  not 
been  otherwise  levied  or  raised,  and 

(a)  subject  to  the  provisions  of  The  Execution  Creditors 
Act,  may  pay  and  assign  such  securities  to  the  creditor 
at  the  sum  actually  due  on  and  secured  by  them  respec- 
tively if  the  creditor  will  accept  them  as  money  collected, 
and  the  assignment  upon  notice  to  the  debtor  vests  in 
the  creditor  all  the  rights  that  are  capable  of  assignment 
in  respect  of  the  securities,  or 

(b)  may  sue  in  his  own  name  for  the  recovery  of  the  sums 
secured  thereby,  and  for  the  enforcement  of  the  security. 

(3)  The  transfer  by  the  sheriff  to  the  creditor  of  any  of  the 
property  mentioned  in  this  section  discharges  the  sheriff  to  the 
extent  of  the  amount  due  on  and  secured  thereby. 

(4)  Payment  to  the  sheriff  by  the  person  liable  under  any  of 
the  securities  mentioned  in  this  section  and  seized  in  execution  by 
the  sheriff  discharges  the  person  so  liable  from  his  liability  in 
respect  thereof  to  the  extent  of  the  payment. 

(5)  Subject  to  the  provisions  of  The  Execution  Creditors  Act, 
any  moneys  realized  by  the  sheriff  under  a  writ  of  execution  in 
respect  of  any  of  the  property  mentioned  in  this  section,  subject  to 
the  payment  of  the  proper  costs,  charges,  expenses,  fees  and 
poundages  of  the  sheriff,  are  payable  to  the  person  entitled  thereto 
under  the  provisions  of  The  Execution  Creditors  Act  to  the  extent 
to  which  they  are  so  entitled,  and  any  surplus  that  then  remains 
shall  be  paid  to  the  debtor  or  other  person  lawfully  entitled  to 
receive  it. 

Exigibility  of  Shares  and  Dividends 

7.  (1)   Shares  and  dividends,  and  any  equitable  or  other  right,  seizure  of 
property  or  interest  or  equity  of  redemption  in  or  in  respect  of  j'lvijend"^ 
shares  or  dividends,  in  an  incorporated  bank  or  an  incorporated 
company  having  transferable  shares  shall  be  deemed  to  be  per- 
sonal property  found  in  the  place  where   notice  of  the  seizure 
thereof  is  served,  and  may  be  seized  under  execution  and  may  be 

sold  thereunder  in  like  manner  as  other  personal  property. 
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(2)  The  sheriff,  on  being  informed  by  or  on  behalf  of  the 
judgment  creditor  that  the  debtor  has  such  shares  as  are  referred 
to  in  subsection  ( 1 )  and  on  being  required  to  seize  them,  shall 

(a)  seize  the  share  certificates  or  other  documents  evidencing 
the  ownership  of  the  shares,  and 

(b)  either  before  or  within  five  days  after  the  seizure,  serve 
a  copy  of  the  writ  of  execution  on  the  bank  or  company 
and  a  notice  that  all  the  shares  of  the  debtor  are  seized 
thereunder. 

(3)  When  the  notice  referred  to  in  subsection  (2),  clause  (b) 
is  served,  no  transfer  of  the  shares  by  the  debtor  is  valid  unless 
the  sheriff  notifies  the  bank  or  company  that  the  seizure  has  been 
withdrawn. 

(4)  Every  seizure  and  sale  made  under  the  execution  shall 
include  all  dividends,  premiums,  bonuses  or  other  pecuniary  profits 
upon  the  shares  seized,  and  the  same  shall  not,  after  notice  has 
been  given  in  accordance  with  subsection  (2),  be  paid  by  the  bank 
or  company  to  anyone  except  the  person  to  whom  the  shares  have 
been  sold. 

(5)  The  seizure  may  be  made  and  notice  given  by  the  sheriff 
of  the  judicial  district  within  which  the  bank  or  company  has  a 
place  at  which  service  of  process  may  be  made,  or  where  a  share 
reg'ster  is  kept. 

(6)  Where  the  bank  or  company  has  more  than  one  place 
where  service  of  process  may  be  made,  and  there  is  some  place 
where  transfers  of  shares  may  be  effected  and  entered  by  the  bank 
or  company  so  as  to  be  valid  as  regards  the  bank  or  company,  or 
where  dividends  or  profits  as  aforesaid  on  stock  may  be  paid, 
other  than  the  place  where  service  of  the  notice  has  been  made,  the 
notice  does  not  affect  any  transfer  or  payment  of  dividends  or 
profits  duly  made  and  entered  at  any  place,  other  than  the  place 
where  service  of  the  process  was  made,  so  as  to  subject  the  bank 
or  company  to  pay  twice,  or  so  as  to  affect  the  rights  of  any  bona 
fide  purchaser,  until  after  the  expiration  of  a  period  from  the  time 
of  service  sufficient  for  the  transmission  of  notice  of  service  by 
post  from  the  place  where  it  has  been  made  to  such  other  place, 
which  notice  the  bank  or  company  shall  transmit. 

(7)  Where  any  share  is  sold  the  sheriff  shall  within  ten  days 
after  sale  serve  upon  the  bank  or  company  at  some  place  where 
service  of  process  may  be  made  a  copy  of  the  execution  with  his 
certificate  endorsed  thereon,  certifying  the  sale  and  the  name  of 
the  purchaser. 

(8)  The  purchaser  has  the  same  rights  and  is  under  the  same 
obligations  as  if  he  had  purchased  the  share  from  the  debtor  at 
the  time  of  the  service  of  notice  under  subsection  (2). 

(9)  Nothing  in  this  Act  affects  any  remedy  that  the  creditor 
might,  without  this  Act,  have  had  against  any  share  or  the  divi- 
dends, premiums,  bonuses  or  other  pecuniary  profits  in  respect 
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thereof,  and  subsections  (2)  to  (8)  apply  to  such  remedy  in  so 
far  as  they  can  be  appUed  thereto. 

(10)  If  a  sheriff  seizes  the  shares  of  a  debtor  in  a  private  com- 
pany he  shall  first  offer  them  for  sale  to  the  other  shareholders  or 
any  one  of  them  in  the  private  company,  and  send  by  mail  to  the 
company  at  its  registered  office  and  to  at  least  three  other  share- 
holders of  the  company  if  there  are  so  many,  and  if  not  to  the 
other  shareholders,  notice  of  the  seizure,  and  sell  the  shares  seized 
or  any  part  of  them  to  any  shareholder  who  within  30  days  of  the 
date  of  the  mailing  of  the  notice 

(a)  makes  an  offer  for  the  purchase  thereof  at  a  price  that 
appears  to  the  sheriff  to  be  reasonable,  and 

(b)  pays  the  purchase  price  to  the  sheriff. 

(11)  Any  shares  in  a  private  company  remaining  unsold  at  the 
expiration  of  the  period  of  30  days  shall  be  sold  by  the  sheriff  in 
the  same  manner  as  any  other  personal  property. 


Exigibility  of  Mortgage 

8.  ( 1 )   A  sheriff  charged  with  the  execution  of  a  writ  of  execu-  seizure  of 
tion  may  seize  thereunder  any  registered  mortgage  of  or  encum-  "^^''^^^^e 
brance  on  lands  or  chattels  of  which  the  debtor  is  the  owner,  by 
delivering  a  notice  in  writing  of  the  seizure  to  the  proper  officer  in 

the  office  in  which  the  mortgage  or  encumbrance  is  registered. 

(2)  No  mortgage  or  encumbrance  is  affected  or  charged  by 
any  writ  of  execution  until  delivery  of  the  notice. 

(3)  Upon  receipt  of  any  such  notice  by  the  proper  officer,  he 
shall  make  an  entry  thereof  in  the  register  or  other  book  in  which 
the  mortgage  or  encumbrance  is  registered,  and  the  proper  officer 
is  entitled  to  receive  a  fee  of  $1  for  so  doing. 

(4)  No  person  who  is  liable  to  pay  any  money  under  any 
mortgage  or  encumbrance  seized  pursuant  to  this  section  is 
affected  by  the  seizure  thereof  until 

(a)  notice  in  writing  of  the  seizure  has  been  served  upon 
him  personally,  or 

(b)  he    has    otherwise    acquired   actual    knowledge    of   the 
seizure. 

(5)  Any  payments  made  by  that  person  to  the  debtor  after 
service  of  the  notice  of  the  seizure  or  after  acquiring  actual  know- 
ledge of  the  seizure  are  of  no  effect  as  against  the  sheriff  and  the 
creditor. 

9.  No  mortgage  or  other  security  for  money  seized  under  a  writ  order  of  sale 
of  execution  shall  be  sold  except  upon  the  order  of  a  judge  and 

then  only  upon  such  condition  as  the  judge  thinks  fit  to  prescribe. 
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Seizure  of 
growing  crop 


Seizure  of 
growing  crops 


Notice  of 
seizure  of 
growing  crops 


Security  for 

harvesting 

expenses 


Exigibility  of  Growing  Crops  and  Livestock 

10.  The  sheriff  by  a  writ  of  execution  may  seize  any  of  the 
goods  and  chattels  of  the  debtor  including  any  growing  crop  of 
grain  or  roots  or  any  interest  of  the  debtor  therein. 

11.  Where  a  sheriff  seizes  under  a  writ  of  execution  any  growing 
grain  crop  or  any  growing  root  crop,  he  may  seize  all  the  growing 
grain  crops  and  all  the  growing  root  crops  of  the  execution  debtor 
within  his  district  regardless  of  the  amount  of  the  execution  debt. 

12.  (1)  After  compliance  with  the  provisions  of  section  25, 
any  growing  crop  shall  be  deemed  to  have  been  seized  by  the 
sheriff  upon  the  sheriff  posting  up  a  notice  on  any  parcel  of  land 
upon  which  the  crop  seized  or  any  part  thereof  is  growing  that 
such  growing  crop  has  been  seized,  and  thereupon  and  thereafter 
all  crops  so  seized  shall  be  deemed  to  be  continuously  under 
seizure  by  the  sheriff  while  growing  and  during  and  after  harvest- 
ing until  the  money  levied  thereon  has  been  paid  and  satisfied, 
unless  the  sheriff  by  writing  sooner  abandons  the  seizure. 

(2)  The  sheriff  is  under  no  obligation  to  release  the  crop  from 
seizure  until  he  has  been  paid  out  of  the  proceeds  of  the  crop  or 
otherwise  all  moneys  payable  in  respect  of  the  seizure. 

13.  (1)  Unless,  upon  the  seizure  of  a  growing  crop  of  grain 
or  roots,  the  debtor  undertakes  on  behalf  of  and  as  agent  for  the 
sheriff  to  perform  the  things  necessary  for  the  harvesting  and 
gathering  in  of  the  growing  crop,  the  sheriff  may  require  the 
creditor  to  furnish  him,  on  or  before  a  day  to  be  specified  by  him, 
with  security  to  the  satisfaction  of  the  sheriff  for  the  due  payment 
of  any  costs,  charges  and  expenses  that  might  be  incurred  by  him 
in  the  harvesting  and  gathering  in  of  the  crop. 

(2)  Where  the  creditor  defaults  in  furnishing  the  sheriff  with 
such  security,  the  sheriff  may  release  the  crop  from  seizure. 

(3)  Any  expenses  incurred  by  the  sheriff  in  relation  to  any 
growing  crop  are  a  first  charge  upon  and  payable  out  of  the 
proceeds  of  the  crop  in  priority  to  all  other  claims  and  demands. 

(4)  Where 

(a)  more  than  one  person  is  entitled  to  the  proceeds  of  the 
growing  crop  and  their  claims  are  pari  passu,  then  the 
expenses  shall  be  apportioned  pro  rata  amongst  all  the 
persons  entitled  to  the  proceeds  in  proportion  to  their 
respective  shares,  or 

(b)  more  than  one  person  is  entitled  to  the  proceeds  of  the 
growing  crop  and  any  of  those  persons  is  entitled  to 
receive  payment  in  priority  to  any  other  person,  the 
expenses 

(i)  shall  be  charged  against  the  proceeds  of  the  crop 
payable  to  the  person  or  persons  whose  claim  is 
inferior,  and 
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(ii)  shall  only  be  charged  against  the  proceeds  payable 
to  any  person  or  persons  whose  claim  is  superior 
to  the  extent  that  the  amount  payable  to  any 
person  or  persons  having  the  inferior  claim  is  in- 
sutticient  to  defray  the  expenses  in  full. 

(5)  No  sale  under  writ  of  execution  shall  be  made  by  a  sheriff 
of  any  grain  or  roots  that  are  growing  or  that  have  not  been 
harvested. 

(6)  Where  grain,  roots  or  livestock  are  in  condition  for 
marketing  and  are  ordinarily  disposed  of  in  the  open  market  at  the 
price  for  the  time  being  prevailing  in  such  market,  the  sheriff  may 
sell  the  same  in  any  available  open  market  at  the  prevailing  market 
price. 

(7)  Where  any  grain  or  roots  are  subject  to  any  contract 
requiring  the  marketing  thereof  through  a  co-operative  marketing 
association  and  the  sheriff  has  notice  of  the  contract,  he  shall 
market  the  same  in  accordance  with  the  provisions  of  the  contract. 

(8)  Where  any  livestock  are  subject  to  any  contract  requiring 
the  marketing  thereof  through  a  co-operative  marketing  associ- 
ation, the  sheriff  may,  if  in  his  discretion  he  deems  it  advisable  to 
do  so,  market  the  livestock  in  accordance  with  the  provisions  of 
the  contract. 

(9)  Where  any  grain,  roots  or  livestock  are  subject  to  any 
contract  for  the  delivery  thereof  when  made  ready  for  market  at  a 
price  that  in  the  opinion  of  the  sheriff  is  a  reasonable  price,  the 
sheriff  may  deliver  the  goods  in  accordance  with  the  contract  upon 
the  payment  to  him  of  the  contract  price. 

Sale  Generally 

14.   (1)     Personal  property  taken  in  execution  under  any  writ  saieof 
of  execution  or  by  virtue  of  any  power  of  distress  and  not  specifi-  1^^°^^ 
cally  mentioned  in  this  Act  shall,  unless  a  judge  otherwise  orders, 
be  offered  for  sale  by  public  auction  or  by  tender. 

(2)  Notice  of  the  public  auction  or  sale  by  tender  shall  be  sent 
by  registered  mail  to  the  creditor  and  debtor  at  their  respective 
last  known  post  office  addresses  at  least  10  days  prior  to  the  public 
auction  or  sale  by  tender. 

(3)  A  public  notice  describing  the  property  to  be  sold  and 
stating  the  day,  time  and  place  of  the  public  auction  or  sale  by 
tender 

(a)  shall  be  posted  for  a  period  of  at  least  10  days  prior  to 
the  auction  or  sale  in  the  office  of  the  sheriff  and,  if  the 
sheriff  so  directs,  in  any  other  places  in  the  locality  of 
the  place  where  the  auction  or  sale  is  to  be  held,  and 

(b)  if  the  sheriff  so  directs  and  in  accordance  with  his 
directions,  shall  be  advertised  by  publication  in  a  news- 
paper circulating  in  the  locality  of  the  place  where  the 
auction  or  sale  is  to  be  held. 
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Sale  of  land 
under  writ  of 
execution 


Sale  of  Land 

15.  ( 1 )  No  sale  of  lands  shall,  unless  a  judge  otherwise  orders, 
be  had  under  a  writ  of  execution 

(a)  until  after  a  return  nulla  bona  in  whole  or  in  part,  and 

(b)  until  after  the  expiration  of  one  year  from  the  date  of 
the  receipt  by  the  Registrar  of  the  appropriate  land  titles 
office  of  the  copy  of  the  writ  of  execution. 

(2)  No  land  shall  be  sold  under  a  writ  of  execution  until  after 
the  giving  of  such  notice  of  the  sale  by  advertising  or  otherwise  as 
may  be  directed  by  a  judge. 

(3)  When  at  any  sale  by  auction  held  by  a  sheriff  of  land  taken 
in  execution 

(a)  there  are  no  bidders,  or 

(b)  the  sheriff  receives  for  the  land  no  bid  that  he  deems 
sufficient, 

the  sheriff  may  from  time  to  time  adjourn  the  sale  to  a  date  to  be 
subsequently  fixed  by  the  sheriff  and  either  to  the  same  or  a  differ- 
ent place  and,  in  any  other  case,  notice  of  the  adjourned  sale 
shall  be  given  in  the  manner  prescribed  by  section  14. 

(4)  If  the  amount  authorized  to  be  made  and  levied  under  a 
writ  of  execution  is  made  and  levied  thereunder  out  of  goods  and 
chattels,  the  person  issuing  the  writ  is  not  entitled  to  the  expenses 
of  any  advertising  of  lands  thereunder. 


Appointment 
of  agent  by 
sheriff 


Sheriff's  Agent  and  Inventory 

16.  The  sheriff  at  any  time  after  making  a  seizure  of  any  goods 
under  a  writ  of  execution  or  by  virtue  of  a  power  of  distress  may 
appoint  the  debtor  or  some  other  person  as  his  agent  to  hold  and 
keep  the  goods  so  seized  for  and  on  behalf  of  the  sheriff,  upon  the 
debtor  or  such  other  person  signing  an  undertaking  to  hold  the 
goods  seized  as  bailee  for  the  sheriff  and  to  deliver  up  the  pos- 
session thereof  to  the  sheriff  on  demand. 


Delivery  of 
inventory 
to  owner 


17.  When  any  goods  or  chattels  are  seized  the  sheriff  shall 
upon  request  deliver  to  any  person  who  is  the  owner  thereof  or 
who  is  at  the  time  of  seizure  in  possession  thereof,  or  to  the  agent 
or  servant  of  any  such  person,  an  inventory  of  the  goods  seized 
before  they  are  removed  from  the  premises  upon  which  they  have 
been  so  seized. 


Persons 
authorized  to 
make  distress 


Distress 

18.  Unless  it  is  otherwise  ordered  by  a  court  or  judge,  no 
distress  shall  be  made,  taken,  levied,  executed  or  carried  into 
effect  except  only 

(a)  by  a  sheriff,  assistant  sheriff,  deputy  sheriff,  sheriff's 
bailiff  or  some  other  person  authorized  in  writing  to  do 
so  by  a  sheriff,  assistant  sheriff  or  deputy  sheriff,  and 
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(b)   between  the  hours  of  5  o'clock  in  the  morning  and  8 
o'clock  in  the  evening  in  the  case  of  a  distress  for  rent. 


19.   (1)   A  landlord  shall  not  distrain  for  rent  on  goods  and  Distress  for  rent 
chattels  that  are  the  property  of  any  person  except  the  tenant  or 
person  who  is  liable  for  the  rent,  although  the  goods  and  chattels 
are  found  on  the  premises. 

(2)   Subsection  (1)  does  not  apply 

(a)  in  favour  of  a  person  claiming  title  under  or  by  virtue  of 
an  execution  against  the  tenant,  or  in  favour  of  any 
person  whose  title  is  derived  by  purchase,  gift,  transfer 
or  assignment  from  the  tenant,  whether  absolute  or  in 
trust  or  by  way  of  mortgage  or  otherwise,  or 

(b)  to  the  interest  of  the  tenant  in  any  goods  on  the  premises 
and  in  the  possession  of  the  tenant  under  a  contract  for 
purchase  or  under  a  contract  by  which  the  tenant  may 
or  is  to  become  the  owner  thereof  upon  performance  of 
any  condition,  or 

(c)  where  goods  have  been  exchanged  between  two  tenants 
or  persons  by  the  one  borrowing  or  hiring  from  the 
other  for  the  purpose  of  defeating  the  claim  of  or  the 
right  of  distress  by  the  landlord,  or 

(d)  where  the  property  is  claimed  by  the  wife,  husband 
daughter,  son,  daughter-in-law  or  son-in-law  of  the 
tenant  or  by  any  other  relative  of  his  if  such  other  rela- 
tive lives  on  the  premises  as  a  member  of  the  tenant's 
family. 


20.  The  right  of  a  mortgagee  of  land  or  his  assigns  to  distrain  Distress  for 

interest  or 
mortgage 


for  interest  in  arrears  or  principal  due  upon  a  mortgage  shall,  not-  '"^^''^^'o" 


withstanding  anything  stated  to  the  contrary  in  the  mortgage  or  in 
any  agreement  relating  to  the  mortgage,  be  limited 

(a)  to  the  goods  and  chattels  of  the  mortgagor  or  his  assigns, 
and 

(b)  to  only  such  goods  and  chattels  as  are  not  exempt  from 
seizure  under  execution. 

21.   (1)   Where  upon  the  levying  or  making  of  any  distress  or  ciaim  to  goods 
seizure  under  any  distress  a  claim  in  writing  is  made  to  or  in  i'"<^er  distress 
respect  of  the  property  seized  or  any  part  thereof,  the  sheriff  shall 
proceed  as  if 

(a)  the  claim  were  made  to  or  in  respect  of  goods  taken  in 
execution  under  process  of  the  court,  and 

(b)  the  person  directing   the  distraint   or   seizure   were  an 
execution  creditor. 

(2)   The  rules  of  court  applicable  to  interpleader  by  a  sheriff 
apply  to  procedure  by  the  sheriff  under  this  section. 
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Distress 
warrant 


(3)  The  right  of  the  sheriff  to  interpleader  rehef  under  the 
rules  of  court  is  not  affected  by  the  fact  that  the  sheriff  has  been 
furnished  with  any  security  that  he  is  permitted  to  require  pursuant 
to  any  provisions  of  this  Act. 

22.  ( 1 )  No  distress  shall  be  made  and  no  levy  shall  be  made 
under  any  distress  unless  the  person  entitled  to  cause  the  distress 
and  levy  to  be  made  or  his  duly  authorized  agent  has  executed 
and  delivered  to  some  person  authorized  by  this  Act  to  make  and 
levy  a  distress  a  proper  warrant  in  that  behalf. 

(2)  No  person  to  whom  a  distress  warrant  is  delivered  for 
execution  is  bound  to  proceed  thereon  unless  he  has  been  fur- 
nished with  such  security  as  he  deems  to  be  reasonably  sufficient 
from  time  to  time  to  indemnify  him  in  respect  of  his  fees,  charges 
and  expenses,  and  any  claims  for  damages  in  respect  of  the  distress 
and  levy,  and  anything  done  in  relation  thereto. 


Entry  into 
buildings  to 
effect  seizure 


Mobile  home 


Entry  and  Notice 

23.  For  the  purpose  of  effecting  the  seizure  of  any  goods  and 
chattels  authorized  by  a  writ  of  execution  or  a  distress  warrant,  or 
obtaining  the  possession  of  any  goods  that  have  previously  been 
seized,  the  person  lawfully  charged  with  the  execution  thereof 
may,  where  it  is  not  possible  otherwise  to  effect  the  seizure  or  to 
obtain  possession  of  goods  previously  seized,  as  the  case  may  be, 
either  by  himself  or  with  the  assistance  of  such  persons  as  he  may 
request,  break  open  the  door  or  doors  of  any  building  other  than 
a  private  dwelling  house  in  which  any  goods  and  chattels  liable  to 
seizure  are  contained,  and  upon  the  order  of  a  judge  may  simi- 
larly break  open  the  door  or  doors  of  a  private  dwelling  house. 

24.  ( 1 )   In  this  section  "mobile  home"  means 

(a)  a  vacation  trailer  or  house  trailer,  or 

(b)  a  structure,  whether  ordinarily  equipped  with  wheels  or 
not,  that  is  constructed  or  manufactured  to  be  moved 
from  one  point  to  another  by  being  towed  or  carried  and 
to  provide  living  accommodation  for  one  or  more 
persons. 

(2)  Where  a  mobile  home  is  seized  under  a  writ  of  execution 
or  a  distress  warrant,  if 

(a)  the  mobile  home  is  occupied  by  the  debtor  or  some 
other  person,  and 

(b)  the  occupant  fails,  upon  demand,  to  deliver  up  pos- 
session of  the  mobile  home. 

the  creditor,  on  notice  of  motion  to  the  occupant,  may  apply  to  a 
judge  who  may  make  an  order  directing  the  occupant  to  deliver  up 
possession  of  the  mobile  home. 

(3)  The  order  shall  provide  that,  if  the  occupant  fails  to  deliver 
up  possession  of  the  mobile  home  within  the  time  specified  in  the 


353 

order,  the  sheriff  shall  eject  and  remove  the  occupant  together 
with  all  goods  and  chattels  he  may  have  in  the  mobile  home  and 
that  if  it  is  not  possible  otherwise  to  obtain  possession  the  person 
charged  with  the  execution  of  the  order,  either  by  himself  or  with 
the  assistance  of  such  persons  as  he  may  request,  may  break  open 
the  door  of  the  mobile  home. 

(4)   Upon  there  being  filed  with  the  sheriff  an  affidavit 

(a)  showing  service  of  the  order  upon  the  occupant,  and 

(b)  stating  that  the  occupant  has  failed  to  deliver  up  pos- 
session of  the  mobile  home  as  required  by  the  order, 

the  sheriff,  or  his  bailiff  shall,  with  such  assistance  as  he  may 
require,  forthwith  proceed  to  obtain  possession  of  the  mobile 
home  as  authorized  by  the  order. 

25.   ( 1 )   To  effect  the  seizure  of  any  goods  or  chattels  under  Effecting 
any  writ  of  execution  or  under   any   distress,   the  person  duly  ^^'^"'"^ 
authorized  to  effect  the  seizure 

(a)  shall  serve  upon  the  debtor,  and  if  there  is  more  than 
one  debtor,  upon  each  one  of  them,  or  upon  some  adult 
member  of  his  household,  or 

(b)  shall  attach  to  the  goods  to  be  seized  or  some  or  all  of 
them,  or 

(c)  shall  post  up  in  some  conspicuous  place  upon  the  prem- 
ises upon  which  the  goods  or  some  part  of  them  are  at 
the  time  of  seizure, 

a  notice  of  seizure  in  Form  A  in  the  Schedule  and  a  notice  of 
objection  to  seizure  in  Form  B  in  the  Schedule. 

(2)  Any  seizure  made  pursuant  to  this  Act  shall  be  deemed  to 
be  a  continuing  seizure 

(a)  until  such  time  as  the  sheriff  by  notice  in  writing  releases 
the  seizure,  or 

(b)  until  the  goods  or  property  under  seizure  have  been 
sold. 

(3)  Where,  in  the  opinion  of  the  person  authorized  to  effect 
the  seizure,  any  particular  goods  or  chattels  are  not  readily  dis- 
tinguishable and  identifiable  from  other  similar  goods  or  chattels, 
the  person  so  authorized  may  affix  to  the  goods  or  chattels  a 
sticker  in  Form  C  in  the  Schedule. 

(4)  The  sticker  shall 

(a)  briefly  describe  the  article  to  which  it  is  attached,  and 

(b)  be  signed  by  the  sheriff  or  other  person  authorized  to 
effect  the  seizure. 

(5)  Any  person  who 

(a)  removes,  transfers,  defaces  or  otherwise  interferes  with 
a  sticker  affixed  to  an  article  pursuant  to  this  section,  or 
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(b)   removes  or  in  any  way  interferes  with   an   article   to 
which  a  sticker  has  been  affixed  pursuant  to  this  section, 

is  guilty  of  an  offence  and  is  liable  upon  summary  conviction  to  a 
fine  of  not  more  than  $200  and  in  default  of  payment  to  im- 
prisonment for  not  more  than  60  days,  or  to  both  fine  and  im- 
prisonment. 


Procedure 
re  sale 


Notice  of 
objection 


Procedure  Relating  to  Sale 

26.  ( 1 )  The  notice  of  seizure  shall  bear  a  heading  in  red 
letters  and  larger  type  than  the  body  of  the  document,  as  follows: 
"NOTICE  OF  SEIZURE  OF  GOODS",  and  the  names  of  the 
debtor  and  creditor  shall  be  inserted  therein  before  the  seizure  is 
made. 

(2)  The  notice  of  objection  to  seizure  shall  be  accompanied 
by  a  sufficiently  stamped  envelope  addressed  to  the  sheriff  of  the 
judicial  district  in  which  the  goods  are  situated. 

(3)  The  respective  names  and  addresses  of  the  creditor  and 
debtor  must  be  inserted  in  the  notice  of  objection  before  the 
seizure  is  made. 

27.  ( 1 )  The  person  liable  for  the  payment  of  the  debt  for 
which  the  seizure  is  made,  if  he  objects  to  the  removal  and  sale  of 
the  goods  seized,  shall  sign  the  notice  of  objection  and  within  14 
days  of  the  date  of  the  seizure  cause  it  to  be  delivered  to  the 
sheriff. 

(2)  The  absence  of  the  signature  or  the  post  office  address  of 
the  debtor  does  not  invaHdate  the  notice  of  objection  if  it  be  duly 
made. 


Disposal  of 
seized  goods 


28.  Where  no  notice  of  objection  is  received  by  the  sheriff 
within  14  days  after  the  seizure  of  the  goods,  the  goods  seized 
may  be  disposed  of  according  to  law. 


Application  for 
order  to  re- 
move and  sell 


29.  ( 1 )  Where  the  sheriff  receives  a  notice  of  objection  he 
shall  immediately  notify  the  creditor  and  thereupon  the  creditor 
may  from  time  to  time  apply  by  notice  of  motion  to  the  judge  for 
an  order  for  the  removal  and  sale  or  for  the  removal  or  the  sale 
of  the  property  seized  or  any  part  thereof. 

(2)  Where  a  creditor  applies  pursuant  to  subsection  (1),  the 
notice  of  motion  shall,  as  far  as  is  reasonably  possible,  specify 
and  describe  the  particular  property  in  respect  of  which  the  order 
is  sought. 

(3)  Seven  days'  notice  of  any  such  application  shall  be  given 
to  the  debtor,  or  such  other  notice  as  the  judge  may  in  his  dis- 
cretion direct. 

(4)  Every  such  application  shall  be  dealt  with  in  a  summary 
manner  and  may  be  adjourned  from  time  to  time. 
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(5)  Upon  the  hearing  of  the  application  the  evidence  may  be 
taken  either  viva  voce  or  by  affidavit  as  the  judge  may  direct,  and 
the  judge 

{a)  may  in  his  discretion  either  refuse  the  application,  or 
may  make  an  order  for  the  removal  or  sale  of  the  goods 
or  both, 

(b)  may  in  the  order  provide,  with  the  consent  of  the 
creditor,  where  the  goods  seized  are  subject  to  a  con- 
ditional sale  agreement  or  are  the  goods  to  recover  the 
price  of  which  the  seizure  is  made,  that  the  goods  be 
delivered  up  to  the  creditor  in  satisfaction  of  all  sums 
payable  under  the  seizure  or  such  part  thereof  as  the 
judge  deems  proper, 

(c)  may  make  the  order  upon  such  terms  and  conditions  as 
to  costs  or  otherwise  as  he  determines, 

(d)  may  by  the  same  order,  or  upon  the  application  of  the 
debtor  by  a  subsequent  order,  suspend  the  operation  of 
the  order  pending  the  payment  of  the  debt  by  such 
instalments  as  the  judge  may  fix,  or  the  giving  of  such 
security  or  the  performance  of  such  other  conditions  as 
the  judge  may  impose,  and 

(e)  may  order  the  release  of  all  or  any  part  of  the  goods 
seized. 

(6)  Where  the  judge  orders  a  sale,  he  may  give  directions  as 
to  the  manner,  time  and  place  of  the  sale  and  such  other  direc- 
tions as  to  him  seem  proper  and  convenient,  and  may  give  leave 
to  any  party  to  bid  or  submit  a  tender,  as  the  case  may  be,  at  the 
sale. 

(7)  An  order  made  under  this  section  shall  as  far  as  is  reason- 
ably possible  specify  and  describe  the  particular  property  in 
respect  of  which  the  order  is  made. 

(8)  Where  upon  the  hearing  of  any  application  under  this 
section  it  is  made  to  appear  that  there  is  a  dispute  as  to 

(a)  the  right  to  make  the  seizure,  or 

(b)  the  amount  payable  in  respect  of  the  seizure,  or 

(c)  the  ownership  of  the  goods  seized, 

the  judge  may  in  his  discretion  proceed  to  hear  and  determine  the 
dispute  in  a  summary  manner  upon  .such  notice  to  such  persons  as 
he  may  direct  and  upon  evidence  given  either  orally  or  by  affidavit 
as  he  deems  proper. 

(9)  There  is  no  appeal  from  an  order  of  a  judge  except  only 
where  the  indebtedness  in  question  exceeds  the  sum  of  $100,  and 
in  that  case  an  appeal  lies  to  a  judge  of  the  Supreme  Court  in 
chambers. 

(10)  The  appeal  to  a  judge  of  the  Supreme  Court  in  chambers 
is  subject  to  the  Rules  of  Court  governing  appeals  from  a  local 
judge  of  the  Supreme  Court. 
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When  no  notice 
of  objection 
received 


30.  ( 1 )  Where  no  notice  of  objection  is  received  by  the  sheriff 
within  14  days  after  the  seizure  of  goods, 

(a)  the  sheriff  may  upon  the  instructions  of  the  creditor 
proceed  to  sell  the  goods  seized  in  the  manner  prescribed 
by  this  Act,  or 

(b)  if  he  is  entitled  to  do  so,  the  creditor  may  sell  the  goods 
seized  or  cause  the  same  to  be  sold  by  some  person 
other  than  the  sheriff,  either  by  public  auction,  sale  by 
tender  or  private  sale,  upon  giving  to  the  debtor  five 
days'  notice  in  writing  of  his  intention  to  exercise  his 
rights  to  do  so,  or 

(c)  upon  the  application  in  writing  to  the  sheriff  by  the 
debtor  stating  that  in  his  opinion  the  value  of  the  goods 
seized  is  greater  than  the  amount  of  the  creditor's  claim 
and  costs,  the  sheriff,  if  he  is  satisfied  that  it  is  proper 
in  the  circumstances  to  do  so,  may  direct  that  the  goods 
seized  be  sold  only  subject  to  his  approval  and  in  that 
event  no  sale  of  the  goods  shall  be  made  by  the  creditor 
until  the  approval  of  the  sheriff  has  been  obtained  and 
the  proceeds  of  the  sale  shall  be  paid  to  the  sheriff  to  be 
dealt  with  by  him  according  to  law. 

(2)  When  goods  under  seizure  are  delivered  into  the  possession 
of  a  creditor  for  the  purposes  of  sale  pursuant  to  subsection  (1), 
clause  (6),  the  sheriff  is  reUeved  of  all  further  responsibility  in 
respect  of  such  goods. 

(3)  Where  the  creditor  makes  or  effects  the  sale  under  sub- 
section (1),  clause  (b),  the  creditor 

(a)  shall  within  30  days  after  the  sale  file  with  the  sheriff 
of  the  judicial  district  in  which  the  seizure  was  made 
a  statutory  declaration  setting  out 

(i)   the  particulars  of  the  sale, 

(ii)   the  amount  realized  by  the  sale,  and 

(iii)  the  necessary  and  proper  disbursements  and  fees 
in  connection  with  the  sale,  which  shall  not  exceed 
those  that  a  sheriff  would  have  been  entitled  to 
charge  if  the  sale  had  been  effected  by  the  sheriff, 

and 

(b)  shall  immediately  after  the  sale,  where  the  proceeds  of 
the  sale  exceed  the  amount  for  which  the  seizure  was 
made  together  with  the  disbursements,  or  where  such 
amount  with  disbursements  is  realized  by  the  sale  of  a 
part  only  of  the  goods  seized,  deliver  the  excess  and 
any  goods  unsold  to  the  sheriff  to  be  delivered  by  him 
to  the  persons  lawfully  entitled  thereto. 


Disposal  of 
seized  goods 
by  sheriff 


31.   (1)   Notwithstanding   any   provision   of   this   Act   to    the 
contrary,  a  sheriff 

{a)   who  has  lawfully  seized  any  goods  under  any  writ  of 
execution  or  under  any  power  of  distress,  and 
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(b)  who  believes  that  it  is  necessary  or  advisable  that  such 
goods  be  taken  by  him  and  removed, 

may,  in  his  discretion,  make  such  removal  and  disposition  of  the 
goods  as  he  deems  necessary  without  any  order. 

(2)  Where  any  of  the  goods  lawfully  seized  are  of  a  perish- 
able nature  the  sheriff  may,  in  his  discretion,  sell  the  goods  in  any 
manner  he  deems  proper  without  any  order  and  the  proceeds  of 
the  sale  shall  take  the  place  of  and  be  dealt  with  as  if  the  same 
were  the  goods  so  sold. 

32.  ( 1 )   Where  any  property  taken  in  execution  or  under  any  Adjournment 
power  of  distress  is  offered  for  sale  by  auction  or  tender  and  of  sale 

(a)  there  are  no  bids  or  tenders  made  for  the  property  or 
any  part  of  it,  or 

(b)  the  bids  or  tenders  made  are,  in  the  opinion  of  the 
sheriff,  inadequate,  having  regard  to  the  value  of  the 
property  taken  in  execution  or  under  the  power  of 
distress  and  offered  for  sale, 

the  sheriff  may  adjourn  the  sale. 

(2)  Where  the  adjournment  of  the  sale  is  for  a  period  of  more 
than  seven  days  or  to  a  different  place,  the  sheriff  shall  give  five 
days'  notice  of  the  adjourned  sale  in  the  same  manner  as  is 
provided  by  section  14,  or  where  the  sale  has  been  adjourned 
sine  die,  the  sheriff  shall  give  notice  of  any  adjourned  sale  in  the 
manner  prescribed  by  section  14. 

33.  Where  any  goods  taken  in  execution  or  under  any  power  saie  by  private 
of  distress  have  been  offered  for  sale   and  remain   unsold,   the  ^^^^^^^^ 
sheriff  may,  without  any  writ  of  venditioni  exponas,  sell  the  goods 

by  private  contract  to  the  creditor  or  to  any  other  person  if  the 
price  offered  for  the  property  is,  in  the  opinion  of  the  sheriff,  a 
fair  and  reasonable  price  having  regard  to  all  the  circumstances. 

34.  ( 1 )   The  debtor  or  any  person  claiming  an  interest  in  the  Application 
goods  or  chattels  under  seizure  may,  at  any  time  after  the  seizure  [estrlfn'^^^ 
of  any  chattels  under  distress  or  under  a  writ  of  execution  and  proceedings 
before  the  same  have  been  sold,  apply  to  a  judge,  upon  four  days'  ^  ^^^  '^^"^ 
notice  to  the  creditor  or  such  other  notice  to  the  creditor  as  the 

judge  may  direct,  for  an  order  restraining  the  creditor  from  pro- 
ceeding to  remove  or  sell  or  remove  and  sell  all  or  any  of  the 
chattels  seized. 

(2)  The  judge  may  refuse  the  application,  or  where  the  judge  is 
satisfied  that  it  is  proper  and  convenient  in  the  circumstances  to 
do  so,  he  may  grant  the  application  in  whole  or  in  part  and  subject 
to  any  conditions  he  deems  proper,  and  upon  making  any  such 
order  may  order  the  seizure  to  be  released,  and  may  make  such 
order  as  to  the  disposition  of  the  goods  seized  as  he  deems  proper 
in  the  circumstances. 
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Costs  against 
debtor 


Sale  of  goods 
without  war- 
ranty of  title 


Service  of 
notices  by  mail 


35.  Where  a  creditor  claims  under  a  bill  of  sale,  chattel  mort- 
gage or  lien  note  or  for  rent  proceeds  concurrently  by  way  of 
distress  and  by  way  of  action  in  any  court  for  the  recovery  of  the 
said  indebtedness,  no  costs  or  other  disbursements  shall  be  allowed 
in  any  such  action  against  the  debtor  except  upon  the  order  of  a 
judge  and  upon  such  notice  as  the  judge  may  direct. 

36.  Upon  the  sale  by  the  sheriff  of  any  goods  pursuant  to  any 
writ  of  execution  or  any  distress  the  sale  shall  be  without  warranty 
of  title  and  the  purchaser,  upon  paying  the  purchase  price,  thereby 
acquires  the  precise  interest  and  no  more  in  the  goods  that  are 
so  sold  and  that  are  lawfully  sold  under  execution  or  distress,  as 
the  case  may  be. 

37.  ( I )  Any  notice  required  to  be  served  upon  any  person 
pursuant  to  this  Act  may,  unless  this  Act  contains  express  provi- 
sions to  the  contrary,  be  served  by  sending  it  by  registered  mail  in 
a  duly  prepaid  cover  addressed  to  such  person  at  his  latest  known 
post  office  address. 

(2)  Any  such  notice  shall  be  deemed  to  have  been  duly  served 
upon  proof  being  made  by  affidavit  stating 

(a)  that  the  notice  was  sent  by  registered  mail  in  a  prepaid 
envelope  addressed  to  the  person  to  be  served  at  his 
latest  known  post  office  address, 

(b)  the  date  and  place  of  mailing  of  the  registered  letter, 
and 

(c)  the  date  at  which  the  registered  letter  would,  in  the 
ordinary  course  of  mail,  reach  its  destination. 

(3)  The  date  at  which  the  registered  letter  would,  in  the 
ordinary  course  of  mail,  reach  its  destination  shall  be  deemed  to 
be  the  date  of  service  of  the  notice. 


Seizure  of 
property  not 
in  possession 
of  debtor 


Bond  of  Indemnity 

38.  (1)  A  sheriff  is  not  under  any  duty  to  seize  any  property 
that  is  in  the  possession  of  a  person,  other  than  the  debtor,  who 
claims  any  interest  therein  or  right  thereto  unless  the  creditor 

(a)  delivers  to  him  in  writing 

(i)   instructions  to  seize  the  property,  and 

(ii)   such  a  description  of  the  property  to  be  seized  as 
will  enable  the  sheriff  to  identify  it, 

and 

(b)  furnishes  the  sheriff  with  a  good  and  sufficient  bond  of 
indemnity  to  the  satisfaction  of  the  sheriff. 

(2)  Any  bond  taken  by  the  sheriff  pursuant  to  this  section  is 
assignable  to  any  person,  other  than  the  debtor,  who  claims  an 
interest  in  the  property,  and  shall  be  conditioned  that  the  persons 
executing  the  bond  are  liable  for  the  damages,  costs  and  expenses 


359 

(a)  that  the  sheriff  or  any  person  claiming  an  interest  in  the 
property  might  be  put  to  by  reason  of  the  seizure  and 
any  subsequent  proceedings  including  interpleader  pro- 
ceedings, if  any,  and 

(/?)  that  are  not  recovered  from  any  other  persons  who 
ought  to  pay  the  same. 

(3)  Where  a  difference  arises  as  to  the  bond  to  be  furnished 
pursuant  to  this  section  the  sheriff  shall,  upon  the  request  of  the 
creditor,  refer  the  matter  to  a  judge  for  determination. 


Applications  to  Judge 

39.  ( 1 )   When  the  sheriff  has  any  doubts  as  to  the  exercise  by  Application 
him  of  any  power,  duty  or  authority  conferred  or  imposed  upon  ^^r  directions 
him  by  this  Act,  he  may  upon  his  own  motion  apply  to  a  judge 

for  directions. 

(2)  At  any  time  after  a  distress  the  creditor  or  debtor  may 
upon  his  own  motion  apply  to  a  judge  for  directions  with  respect 
to  the  exercise  or  intended  exercise  by  the  sheriff  of  any  of  the 
powers,  duties  or  authorities  conferred  upon  the  sheriff  by  this 
Act. 

(3)  Upon  an  application  made  under  subsection  (1)  or  (2), 
the  judge  may,  upon  such  notice  to  such  parties  as  he  thinks 
proper,  and  after  hearing  such  evidence  as  he  deems  necessary, 
make  an  order  giving  such  directions  not  inconsistent  with  this  Act 
as  in  his  absolute  discretion  he  deems  proper  and  convenient. 

(4)  No  action  or  proceeding  of  any  kind  lies  against  the  sheriff 
for  anything  done  pursuant  to  or  in  conformity  with  any  directions 
so  given. 

40.  ( 1 )   A  sheriff  in  his  discretion  may,  at  any  time  after  a  Notice  of 
seizure  under  writ  of  execution  or  distress  warrant  has  been  in  ^"[entionto 

release  seizure 

effect  for  six  months,  serve  upon 

(a)  the  party  who  instructed  the  seizure,  or 

(b)  in  the  case  of  a  seizure  under  execution,   all  persons 
having  subsisting  writs  of  execution  in  his  hands, 

a  notice  in  writing  informing  each  person  so  served  that  upon  the 
expiration  of  a  period  of  60  days  from  the  date  of  service  of  the 
notice  he  intends  to  release  the  seizure  unless  before  that  time 
application  is  made  to  a  judge  for  an  order  continuing  the  seizure. 

(2)  Where  no  application  is  made  pursuant  to  subsection  (1) 
the  sheriff  may  release  the  seizure. 

(3)  Any  application  made  pursuant  to  subsection  (1)  may  be 
made  ex  parte  or  upon  such  notice  as  a  judge  may  direct,  but  in 
every  case  the  applicant  shall  serve  the  sheriff  with  notice  thereof. 

(4)  A  judge  upon  hearing  the  application  may  make  any  order 
providing  for  the  release  of  or  the  continuation  of  the  seizure  and 


360 


Penalty  for 
unauthorized 
seizure,  etc. 


in  either  case  upon  such  terms  including  costs  as  he  considers 
proper. 

(5)  For  the  purpose  of  subsection  (1 )  the  date  of  service  shall, 
where  service  is  made  by  ordinary  mail,  be  deemed  to  be  the  date 
upon  which  the  notice  would  have  arrived  at  the  last  known 
address  of  the  person  served  in  the  ordinary  course  of  delivery,  if 
the  notice  is  in  fact  addressed  to  the  last  known  address  of  such 
person  and  placed  in  the  mail. 

Offences  and  Penalties 

41.  A  person 

(a)  who  in  contravention  of  this  Act  and  under  a  power  of 
distress,  makes  a  seizure  or  levies  a  distress  or  does  any 
act  for  the  purpose  of  carrying  any  such  seizure  or  levy 
into  effect,  or 

(b)  who  by  means  of  threats  of  seizure  or  sale  obtains  or 
takes  or  receives  from  any  person  any  goods  and  chattels 
or  the  proceeds  thereof  when  such  first  mentioned 
person  is  not  there  and  then  fully  authorized  to  make  a 
seizure  or  levy  a  distress  in  respect  of  such  goods  and 
chattels, 

is  guilty  of  an  offence  and  liable  on  summary  conviction,  if  a  body 
corporate,  to  a  fine  of  not  more  than  $200,  and  if  any  other 
person,  in  the  case  of  a  first  offence  to  a  fine  of  not  more  than 
$200,  and  in  default  of  payment  forthwith  to  imprisonment  for  a 
term  of  not  less  than  one  nor  more  than  six  months,  and  in  the 
case  of  a  second  or  subsequent  offence  to  imprisonment  without 
the  option  of  a  fine  for  a  term  of  not  less  than  three  nor  more 
than  six  months. 


Penalty  for 
non-delivery 


Possession 
of  goods 


42.  (1)   Any  person 

(a)  who  is  under  a  duty  to  deliver  to  a  sheriff  any  goods  or 
chattels  that  have  been  seized  by  the  sheriff,  and 

(6)  who  defaults  in  delivering  the  goods  or  chattels  to  the 
sheriff  within  a  reasonable  time  after  being  required  to 
do  so  by  the  sheriff, 

is  liable  to  attachment  upon  application  to  a  judge  of  the  district 
court  and  may  be  proceeded  against  as  for  a  civil  contempt  of  that 
court. 

(2)  An  application  under  subsection  (1)  shall  be  made  on 
notice  of  motion  by  the  person  on  whose  behalf  the  goods  or 
chattels  were  seized  by  the  sheriff. 

43.  When  any  goods  have  been  removed  from  a  judicial  district 
while  under  seizure,  the  sheriff  of  the  judicial  district  wherein  they 
were  seized  may  either 

(a)  enter  any  other  judicial  district  and  obtain  possession  of 
the  goods,  or 
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(b)  instruct  the  sheriff  of  any  other  judicial  district  to  obtain 
possession  of  the  goods  on  his  behalf,  and  deliver  them 
to  him. 

44.  A  person  who  contravenes  any  of  the  provisions  of  section  Penalty  against 
30,  subsection  (3)  is  guilty  of  an  offence  and  liable  upon  summary  yootii'himscif^ 
conviction 

(a)  in  the  case  of  a  corporation,  to  a  fine  of  not  more  than 
$200,  and 

(b)  in  the  case  of  any  other  person,  to  a  fine  of  not  more 
than  $200  and  in  default  of  payment  thereof  to  im- 
prisonment for  a  term  of  not  less  than  two  months  nor 
more  than  six  months. 


Miscellaneous 

45.  Notwithstanding  any  provisions  of  The  Exemptions  Act  to  Temporary 
the  contrary,  where  a  seizure  under  a  writ  of  execution  is  made  of  exemme°d 
any  goods  or  chattels  of  such  a  nature  or  under  such  circum-  goods 
stances  that  the  sheriff  in  his  sole  discretion  deems  it  impracticable 

to  except  from  the  goods  and  chattels  seized  those  goods  and 
chattels  that  are  exempt  from  seizure  under  The  Exemptions  Act, 
the  sheriff  may  seize  the  goods  and  hold  them  under  seizure  until 
he  can  conveniently  ascertain  the  goods  and  chattels  exempt  from 
seizure,  and  thereupon  he  shall  release  the  same  to  the  debtor. 

46.  An  application  to  a  court  or  judge  that  is  required  to  be  .Application 
made  under  this  Act  in  respect  of  any  seizure  shall  be  made  to  a  ^^^^"""^ 
court  or  judge  sitting  in  the  judicial  district  in  which  the  goods 

that  are  the  subject  matter  of  the  application  are  situated  at  the 
time  of  seizure,  unless  after  the  making  of  the  seizure  the  debtor 
consents  to  the  application  being  heard  by  a  court  or  judge  of  any 
other  judicial  district. 


47.   (1)   The  provisions  of  The  Execution  Creditors  Act  are  .Application 
not  applicable  to  the  proceeds  of  sale  of  any  property  seized  and  "^^on'credulTs 
sold  otherwise  than  under  a  writ  of  execution.  Act 

(2)  Notwithstanding  subsection  (1),  where  a  chattel  has  been 
seized  and  sold  in  the  exercise  of  a  power  of  distress  to  which  this 
Act  applies,  any  surplus  money  remaining  in  the  hands  of  the 
sheriff  after  he  has 

(a)  paid  in  full  the  claim  of  the  person  who  exercised  the 
power  of  distress,  and 

(b)  deducted  his  fees,  charges  and  expenses  and  any  claims 
for  damages  in  respect  of  the  distress  and  levy, 

shall  be  deemed  to  be  the  proceeds  of  property  seized  and  sold 
under  a  writ  of  execution  and  to  have  been  attached  on  behalf  of 
all  creditors  who  are  entitled  by  The  Execution  Creditors  Act  to 
share  in  any  money  received  by  the  sheriff  by  reason  of  a  seizure 
or  attachment. 
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(3)  If  the  chattel  seized  and  sold  in  the  exercise  of  a  power  of 
distress  is  one  that  would  otherwise  be  exempt  from  seizure  under 
The  Exemptions  Act,  subsection  (2)  does  not  apply  and  the 
surplus  money  remaining  in  the  hands  of  the  sheriff  shall  be  paid 
to  the  person  from  whom  the  chattel  was  seized  under  the  power 
of  distress. 

Regulations  48.   ( 1 )   The  Lieutenant  Governor  in  Council  may  make  regu- 

lations not  inconsistent  with  this  Act  as  to  the  procedure  to  be 
followed  and  the  forms  to  be  used  in  any  proceeding  authorized 
by  this  Act. 

(2)  Every  such  order  shall  be  published  in  the  Alberta  Gazette 
and  upon  publication  has  the  same  force  and  effect  as  if  it  had 
been  enacted  as  a  part  of  this  Act. 

Tariff  of  fees  49.  The  Lieutenant  Governor  in  Council  may  prescribe   the 

tariff  of  fees,  costs  and  charges  payable  to  the  clerk  of  the  court 
and  the  sheriff  in  relation  to  any  seizure  and  which  may  be  charge- 
able against  a  debtor. 


Examination 
of  debtor 


50.   ( 1 )   In  this  section, 

{a)  "creditor"  means  the  person  who  has  the  power  of 
distress  under  a  conditional  sale  agreement  or  a  chattel 
mortgage; 

{b)  "debtor"  means  the  person  who,  under  a  conditional 
sale  agreement  or  a  chattel  mortgage,  is  liable  for  the 
payment  of  any  money  or  the  delivery  up  of  any  goods 
or  chattels,  if  the  payment  of  the  money  or  the  delivery 
up  of  the  goods  is  enforceable  by  distress  or  by  pro- 
ceedings in  the  nature  of  distress. 

(2)  At  any  time  after  a  distress  a  creditor  may,  upon  the  order 
of  a  judge,  examine  upon  oath 

{a)   the  debtor  in  respect  of  whom  the  distress  was  made,  or 

(/?)  any  other  person  or  corporation  whom  the  creditor, 
upon  reasonable  grounds,  believes  to  be  in  possession  of 
or  to  have  knowledge  respecting  the  whereabouts  of  any 
goods  and  chattels  that  comprise  the  creditor's  security 
under  the  conditional  sale  agreement  or  the  chattel 
mortgage, 

before  the  clerk  of  the  judicial  district  within  which  the  debtor 
resides,  or  before  any  other  person  named  in  the  order,  as  to  the 
whereabouts  of  the  goods  and  chattels  that  comprise  the  creditor's 
security  under  the  conditional  sale  agreement  or  the  chattel 
mortgage. 

(3)  In  an  examination  under  this  section  Part  28  of  the  Alberta 
Rules  of  Court  applies  mutatis  mutandis  as  if  the  examination  of 
the  debtor  under  this  section  were  an  examination  of  a  judgment 
debtor  under  the  said  Rules. 
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SCHEDULE 

FORM  A 

(Section  25) 

Notice  of  Seizure  of  Goods 

To  

Take  notice  that   

has  caused  the  following  goods  to  be  seized  to  satisfy  a  claim 

against  you  for  the  sum  of  $  for 


If  you  object  to  the  seizure  and  disposal  of  the  said  property, 
or  either,  you  must  cause  the  attached  notice  in  Form  B  to  be 

delivered  to  the  Sheriff  of  the  Judicial  District  of  

within  14  days  from  the  date 

of  the  seizure,  and  the  judge  will,  after  notice  to  you,  decide 
whether  he  will  give  an  order  for  the  removal  and  disposal  of  the 
property  or  not. 

Dated  this  day  of ,  19 


(Signature) 


FORM  B 

(Section  25) 

Notice  of  Objection  to  Seizure  of  Goods 

I, 

hereby  object  to  the  seizure  and  disposal  of  the  goods  mentioned 

in  the  Notice  of  Seizure  of  Goods  by  


My  post  office  address  is  

To  ,  

Sheriff  of  the  Judicial  District  of 


N.B.  If  there  is  no  real  reason  for  objecting  to  the  seizure  and 
disposal  of  the  goods,  the  sending  of  this  notice  may  result  in 
increased  costs  to  the  debtor. 
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FORM  C 

(Section  25) 

No.  File  No 

GOVERNMENT  OF  THE  PROVINCE  OF  ALBERTA 
Attorney  General's  Department 

THIS IS 

UNDER  SEIZURE  BY  THE  SHERIFF 

OF  THE  JUDICIAL  DISTRICT  OF  

It  is  an  offence  punishable  by  fine  or  imprisonment  or  both  for 
any  person  to  transfer,  remove,  deface  or  otherwise  interfere  with 
this  sticker  or  the  article  to  which  it  is  affixed  without  written 
consent  from  the  Sheriff. 

The  Shefiff,  Judicial  District  of  

Court  House 

per 


